February 24, 2000

John A. Ramirez

Rutan & Tucker

Post Office Box 1950

Costa Mesa, California  92628-1950

 Re:  Your Request for Advice

         Our File No. A-99-310
Dear Mr. Ramirez:

This letter is in response to your request for advice on behalf of Councilmember Jim Jones regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTIONS
A. 
May Councilmember Jones participate in the following decisions?

1. A decision to authorize a “Capital Project” governed by section 5.3 of the contract between the City of Palm Springs and U.S. Filter, where the City will bear all costs and engage a company other than U.S. Filter to perform the project;

2. A decision to authorize the same project, with U.S. Filter designated to perform the work;

3. A decision to request either the Reclaimed Water Master Plan or the Groundwater Dispersion Model from U.S. Filter under section 5.2(t) of the contract between U.S. Filter and the City, or to authorize payment to U.S. Filter for such services;

4. A decision to amend any provision of the contract between U.S. Filter and the City;

5. A decision to lower service rates to ratepayers, and/or to reallocate internal administrative costs, which may become possible by virtue of the lessened costs to the City’s wastewater budget realized by operation of the contract.

B. Would any of the above answers be different if it were demonstrated that the U.S. Filter tenant had an agreement to repay or otherwise reimburse U.S. Filter for each and every rental payment made by U.S. Filter to Mr. Jones?
 

CONCLUSIONS
C. Councilmember Jones may not make, participate in making, or use his official position to influence the making of Decisions 1 through 4, until more than 12 months following the last payment by U.S. Filter to Mr. Jones.  Under the facts as currently known, U.S. Filter is a source of income to Mr. Jones, and it is directly involved in these decisions.  By contrast, U.S. Filter is only indirectly involved in Decision 5, and it is not foreseeable that that decision would have a material financial effect on U.S. Filter.  Mr. Jones may therefore participate in Decision 5.

D. Finally, absent extraordinary circumstances not present here, U.S. Filter would remain a source of income to Mr. Jones even if it somehow recouped from a third party the money it had paid to Mr. Jones.  The answers given above would not change so long as U.S. Filter remained a source of income to Mr. Jones.

FACTS
In July 1999, prior to Mr. Jones’ election to the city council for the City of Palm Springs (the “City”), the City entered into a contract with U.S. Filter, a business entity.  The contract is   a five-year management agreement providing that U.S. Filter will maintain and operate the wastewater facility, with the City retaining ownership of the facility.  The City remains obligated to fund wastewater facility operating costs and to pay for capital improvements. 

A major plant expansion may be necessary or desired during the term of the contract, and provisions for such an expansion (a “Capital Project”) are included within the contract at section 5.3.  Details of any such expansion are not fixed by the contract, which simply provides for expansions made necessary by a variety of causes, or which are simply desired to improve the efficiency, performance or reliability of major plant components.  The City has sole discretion to approve any Capital Project, unless the project is required by a change of law.  The City is responsible for the costs of any Capital Project and, at its sole discretion, the City may retain U.S. Filter or any other suitable contractor to perform any Capital Project.  

U.S. Filter may be required under section 5.2(t) of the contract to provide to the City a Reclaimed Water Master Plan (within 120 days of the City’s written request), or a Groundwater Dispersion Model (within one year after the City’s written request.)  The City is required to pay U.S. Filter specified sums for each of these products, $60,000 and $100,000 respectively, and additional, unliquidated sums if the Plan or Model is implemented.

In his November 1999 election campaign, Mr. Jones was critical of the City’s effort to lease the wastewater treatment plant, and he made this issue a centerpiece of his campaign.

Councilmember Jones owns an apartment complex located in the City.  Following his election, he reviewed his tenant list with his property manager, and discovered that in July 1999  a U.S. Filter plant manager had rented a unit at the normal rental rate.  However, the rent had been paid by checks drawn on U.S. Filter’s corporate account.  After discovering this fact,       Mr. Jones assisted the U.S. Filter employee to locate other housing.  Mr. Jones had received approximately $6,000 in rent from U.S. Filter.

ANALYSIS
Your questions concern the Act’s conflict of interest provisions.  Section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  As a member of the Palm Springs City Council, Mr. Jones is a public official within the meaning of Section 87100.  (Regulations 18700(b)(1), 18701.)  Your questions presume that he will be making or participating in the making of governmental decisions.  (Regulations 18700(b)(2), 18702.)  You ask whether Mr. Jones has a disqualifying financial interest in these decisions.  

Having established that a public official will be making or participating in making a governmental decision, the next analytical step—as prescribed by Regulation 18700(b)—is to decide whether the official has an economic interest in the decisions in question.  Section 87103 identifies six possible economic interests.  Your account of the facts does not indicate that       Mr. Jones would have any economic interest in the decisions at issue, except to the extent that U.S. Filter is a source of income to him, within the meaning of Section 87103(c).
  Mr. Jones has received checks drawn on the U.S. Filter account totaling $6,000 since July 1999, as rental payments for an apartment occupied by a U.S. Filter employee.

In describing Question B, you contend that these payments should be “deemed” payments made by the plant manager, and not by U.S. Filter, on the ground that the plant manager (and not U.S. Filter) is the actual tenant, that the plant manager may somehow be the true source of the funds paid to Mr. Jones, and/or that the plant manager may have an obligation to reimburse U.S. Filter for rent payments made on his or her behalf.  We have no way of knowing which, if any, of these scenarios may be correct, but such information is not necessary to resolve the question you raise.  Regulation 18703.3(a) defines “source of income,” providing in pertinent part that:

“A public official has an economic interest in any person from whom he/she has received income aggregating two hundred fifty dollars ($250) within 12 months prior to the time when the relevant government decision is made.”  

U.S. Filter was the payor on checks aggregating $6,000 since July 1999.  U.S. Filter is thus a source of income to Mr. Jones under the plain meaning of Regulation 18703.3(a).  In your letter requesting advice, and in subsequent telephone conversations, you urge us to go beyond the ostensible payor in search of a “true” source of income, an investigation that the Commission cannot undertake.  The Commission does not act as a finder of fact when it gives advice on the construction and application of the Act.  We must rely on facts known to and disclosed by the requestor.  Regarding the source of the payment in question, the only unequivocal fact you have disclosed to us is that the checks were drawn on the account of U.S. Filter.  You have not told us that an agreement to reimburse U.S. Filter has ever existed, what its terms were, or whether it was ever performed (that is, whether U.S. Filter was indeed reimbursed for its rental payment).

The Act’s conflict of interest provisions apply only when a public official “knows or has reason to know” that he or she has a conflict.  (Regulation 18700.)  Mr. Jones has “reason to know” that U.S. Filter wrote checks to his benefit.  We are aware of no facts sufficient to justify a conclusion that U.S. Filter, the maker of the checks, should be excluded from a list of possible  sources of income.  Mr. Jones cannot ignore the maker of the checks on the mere possibility that there is a collateral reimbursement agreement, whose terms are entirely unknown.  We conclude, therefore, that Mr. Jones has reason to know that he has an economic interest in U.S. Filter as a source of income within the meaning of Section 87103(c).    

Once an economic interest is identified, the next step is determining whether that interest is directly or indirectly involved in the decision(s) at issue.  Regulation 18704.1 provides:

“(a) A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:

(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

(2) Is a named party in, or is the subject of the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”

U.S. Filter is plainly the subject of decisions to authorize a Capital Project performed by U.S. Filter (Decision 2, above), to request and pay for the Reclaimed Water Master Plan or the Groundwater Dispersion Model from U.S. Filter (Decision 3), and to amend any provision of the contract between the City and U.S. Filter (Decision 4).  Further, U.S. Filter cannot be written out of a decision to authorize a Capital Project to be performed by someone other than U.S. Filter (Decision 1).  The contract permits (in some cases requires) the City to authorize a Capital Project.  The City must then decide whether the project will be performed by U.S. Filter or by another contractor.  Just as U.S. Filter is the subject of a decision to hire U.S. Filter, it is the subject of a decision not to hire U.S. Filter.
  Thus U.S. Filter is directly involved in Decisions 1 through 4, inclusive.  

Regulation 18705.3(a) provides that:  “Any reasonably foreseeable financial effect on a person who is a source of income to a public official and who is directly involved in a decision before the official’s agency, is deemed material.”  (Emphasis added.)  This is the materiality standard applicable to U.S. Filter in Decisions 1 through 4; we must ask whether it is reasonably foreseeable that these decisions would have any financial effect at all on U.S. Filter.  The first three decisions expressly concern the right of U.S. Filter to a monetary payment.  The fourth decision, on amendments to the contract between the City and U.S. Filter, may not determine a right to monetary payment, but contract amendments are presumed “material” under Regulation 18704.1(a)(2), quoted above.  Thus it appears that Decisions 1 through 4 would all have a reasonably foreseeable, material financial effect on U.S. Filter.
  

The foregoing analysis establishes that, given the circumstances as currently understood, Mr. Jones may not make, participate in making, or use his official position to influence Decisions 1 through 4.  Two exceptions to this conclusion are possible in theory.  Mr. Jones would not have a conflict of interest if it could be shown that the reasonably foreseeable financial effects on U.S. Filter are not distinguishable from the effects on the public generally.   (Regulation 18700(b)(7).)  Mr. Jones might also participate in any of these decisions, despite a conflict of interest, to the extent that his participation was legally required.  (Regulation 18700(b)(8).)  But the facts as we understand them do not suggest that either of these exceptions can be invoked by Mr. Jones.

The answer is different with respect to Decision 5.  Mr. Jones anticipates that the City will save money by virtue of its contract with U.S. Filter, and the city council will have to decide whether to pass the savings on to ratepayers, or to allocate the funds elsewhere within City government.  Such a decision does not directly involve U.S. Filter and, according to your letter, the payments provided under the contract by or to either party would not be altered by a rate adjustment or by an intra-governmental allocation of funds by the City.  Regulation 18705.3(b) defines the thresholds at which an economic effect on an indirectly involved source of income becomes “material” within the meaning of Regulation 18700.  For sources of income which are business entities, the standards set forth in Regulation 18705.1 are applied by reference.  (Regulation 18705.3(b)(1).)  It is difficult to conceive how Decision 5 could have a foreseeable, material financial effect on U.S. Filter.

The materiality thresholds are graduated by the economic size of the business entity.  U.S. Filter appears in the most recent Fortune 1000 list.  Regulation 18705.1(b)(4) therefore provides that U.S. Filter is governed by Regulation 18705.1(b)(1), as follows:

“(A)  The decision will result in an increase or decrease to the gross revenues for a fiscal year of $250,000 or more, except in the case of any business entity listed in the most recently published Fortune Magazine Directory of the 1,000 largest U.S. corporations, in which case the increase or decrease in gross revenues must be $1,000,000 or more; or

(B)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $100,000 or more, except in the case of any business entity listed in the most recently published Fortune Magazine Directory of the 1,000 largest U.S. corporations, in which case the increase or decrease in expenses must be $250,000 or more; or

(C)  The decision will result in an increase or decrease in the value of assets or liabilities of $250,000 or more, except in the case of any business entity listed in the most recently published Fortune Magazine Directory of the 1,000 largest U.S. corporations, in which case the increase or decrease in gross revenues must be $1,000,000 or more.”        

If, therefore, it is reasonably foreseeable that Decision 5 would increase or decrease U.S. Filter’s gross revenues, or the value of its assets or liabilities, in the amount of  $1,000,000 or more, or if the decision would foreseeably result in the incurring or avoidance of $250,000 or more in expenses, then Mr. Jones would be disqualified from any decisionmaking role.  So long as the foreseeable financial effect fell short of these thresholds, however, Mr. Jones would not have a conflict of interest in this decision.

Question B has largely been answered on pages 3 and 4 above.  Whether or not it was ultimately repaid for the check(s) it had written, U.S. Filter is an economic interest of Mr. Jones.  We do not rule out the possibility that this conclusion might be altered under extraordinary circumstances, but without facts detailing such circumstances, further analysis is not possible.    

If you have any other questions on this matter, please contact me at (916) 322-5660.

Sincerely,

Luisa Menchaca

Assistant General Counsel

By:
Lawrence T. Woodlock

            Senior Commission Counsel, Legal Division

LM:LTW:tls

�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 


�  We do not know the details of Mr. Jones’ interest in the apartment building, whether he owns the property alone or in partnership with others, or through a business entity or trust.  Your letter presumes that rents are passed through to Mr. Jones as income in an amount exceeding $250 over the past twelve months, and our analysis proceeds on that assumption.


�  This would not be true, of course, if U.S. Filter could not be selected at all.  If, for example, it did not bid on the job, then an award to another contractor would not be a decision directly involving U.S. Filter.  


�  An effect is “reasonably foreseeable” if it is substantially likely to occur.  A mere possibility that an effect will occur does not make it “reasonably foreseeable” under the Act.  (Regulation 18706.)   Since the first three decisions expressly require monetary payment, and decisions on contract amendments directly involve the parties to the contract under Regulation 18704.1(a)(2), these decisions do not present a close call on foreseeability.





