February 10, 2000

Adam U. Lindgren

Meyers, Nave, Riback, Silver & Wilson

777 Davis Street, Suite 300

San Leandro, California  94577

 Re:  Your Request for Advice

         Our File No. A-99-313
Dear Mr. Lindgren:

This letter responds to your request for advice on behalf of Councilmember Jere Melo about the Political Reform Act (the “Act”).
 

I.  QUESTIONS
A.  To what extent, if any, does Councilmember Melo have a disqualifying conflict of interest in decisions concerning the City of Fort Bragg’s (the “city”) general plan update because of his economic interest in Georgia-Pacific (“G-P”)?

B.  To what extent, if any, will Councilmember Melo have a disqualifying conflict of interest in decisions concerning the city’s general plan update if he invests in the aquaculture venture?  

II.  CONCLUSIONS
A.  Councilmember Melo has a disqualifying conflict of interest in decisions about certain elements of the general plan update to which G-P’s property is linked in a way that makes a material financial effect on G-P reasonably foreseeable.  We have provided advice about segregating these decisions from decisions in which it appears Councilmember Melo may participate.  

B.  It is not reasonably foreseeable, at this time, that general plan update decisions will have a material financial effect on the aquaculture venture.  Therefore, Councilmember Melo would not have a conflict of interest if he invested in the venture.  

III.  FACTS 

Mr. Melo has been a member of the Fort Bragg City Council since December 1996.  Prior to that, he served on the planning commission from August 1992 to December 1996. 

The city has approximately 6,500 residents living in a 2.7 square mile area along the north coast of Mendocino County.  The city’s economy has historically been heavily dependent on logging and fishing.  The current major patterns of land use and ownership reflect the historic importance of the timber industry in the city.  However, over the past five years, the major mill in the city, G-P, has downsized, laying off more than 150 employees.  Nevertheless, G-P and related operations remain the largest employers in the city, currently providing over 210 jobs.

The G-P mill and its log yards, including vacant and underutilized lands surrounding the mill, comprise 420 acres or approximately two-thirds of a square mile.  The G-P property includes about 90 percent of the coastline in the city and more than 75 percent of the land in the city that is subject to the jurisdiction of the California Coastal Commission.  Councilmember Melo estimates the average value of G-P’s holdings to be approximately $10,000 per acre.  As a point of comparison, nearby property within the city (i.e., to the east of G-P’s property) is worth as much as $150,000 per acre.  An undeveloped property, similar in character to much of the undeveloped areas of G-P’s property, is on the market with an asking price of $30,000 per acre.  

The city adopted its current general plan in 1980, except for the housing element which was adopted in 1992.  The city decided to update the general plan in 1994, and has since engaged in an extensive process of public participation, including citizen advisory committee workshops, planning commission workshops, and joint city council and planning commission meetings.  This process resulted in the distribution of an administrative draft of the general plan in April 1999.  The April 1999 draft did not propose significant changes to the G-P property.  

On May 12, 1999, in a joint meeting of the city council and the planning commission, the city provided the general plan consultant with direction to work on options for modifying the current land use designation for the industrial lands, including the G-P property.  You have told us that G-P has not requested any changes to the general plan.  A subsequent memorandum from the consultant to the city manager indicates that potential future development of the G-P lands has become a significant focus of the general plan process.   

The city applied for and received a $47,150 grant from the Coastal Commission’s local assistance funding program to prepare a set of general plan amendments which specifically address potential future development on the G-P mill site.  As the materials submitted to the Coastal Commission indicate, the grant recognizes that it is likely that redevelopment of the G-P mill site will occur in the future.  The grant money will cover the cost of consultant services for preparation of the local coastal plan pertaining to the G-P property.  No city staff time will be paid for with funds from the grant. 

Over the next year, the city intends to complete the general plan update process.  This will involve additional public workshops and hearings, specifically addressing the local coastal program, circulation element, housing element, and G-P land use amendments.

Councilmember Melo is a manager for G-P.  Prior to January 1999, Councilmember Melo advised you that he was very active in the general plan update.  After January 1999, Councilmember Melo abstained from further participation in the general plan update because he was aware that the new city councilmembers, elected in November 1998, wanted to change the general plan for the G-P property.

Councilmember Melo and his wife are interested in possibly making an investment of more than $1,000 in an aquaculture project proposed by Pacific Marine Farms (“PMF”).  PMF is a California C corporation, and is not publicly traded.  The proposed project would construct a facility for growing abalone, shrimp, salmon and other marine products on 33.21 acres currently leased from G-P.  PMF is presently engaging in permitting for the operation.  No modifications to the existing general plan are required for the project, and there is no indication to date that the current land use designation will be changed as part of the general plan update.  

IV.  ANALYSIS

A. Introduction. 

The Act's conflict‑of‑interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted a standard, eight-step analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.
  (Regulation 18700(b)(1)-(8).)  The following advice applies that standard analysis. 

Your advice request on behalf of Councilmember Melo refers extensively to conduct by him which has already occurred, such as his participation in the general plan update process prior to January 1999.  Pursuant to Regulation 18329(b)(8)(A), the Commission’s staff does not provide advice about such “past conduct.”  Nothing in this advice letter should be construed to apply—either in an exculpatory or inculpatory manner—to Councilmember Melo’s past conduct with regard to the general plan update. 

We begin by noting that Councilmember Melo is obviously a public official subject to the Act’s conflict-of-interest provisions.  (Regulations 18700(b)(1); 18701.)  By deliberating and voting upon the general plan update, including particular elements within the general plan, Councilmember Melo would be making, participating in making, and influencing governmental decisions.  (Regulations 18700(b)(2), 18702 - 18702.3.) 

The remainder of this analysis is divided into two parts.  The first part focuses on possible conflicts of interests arising from Councilmember Melo’s economic interests in G-P (part IV.B., below).  Then, the focus shifts to possible conflicts arising from investment in the aquaculture venture (part IV.C., below).  

B. Georgia-Pacific.  

Councilmember Melo has an economic interest in G-P because he is an employee of that corporation.  (Section 87103(d); Regulations 18700(b)(3), 18703.1(b).)
  Having identified G-P as an economic interest of Councilmember Melo, he must determine whether it is “reasonably foreseeable” that each governmental decision
 in the general plan update process will have a material financial effect on G-P.  Councilmember Melo must decide whether G-P is directly or indirectly involved in the decision.  (Regulation 18700(b)(4).)  Having established the degree of involvement, he can identify the materiality standard appropriate to the circumstances.  (Regulation 18700(b)(5).)   Councilmember Melo then knows what financial effect on G-P would be considered “material” under the Act.  Finally, he must decide whether such a material financial effect is a “reasonably foreseeable” consequence of the governmental decision.  (Regulation 18700(b)(6).)  

(1)  Is G-P directly or indirectly involved in the general plan update decisions?    

We have generally advised that a given business entity or parcel of real property is not considered directly involved in a general plan decision simply by virtue of being within the jurisdiction of the political body adopting the general plan.  Since G-P has apparently not requested the general plan update under consideration (see Regulation 18704.1(a)(1)), and because G-P does not otherwise meet the criteria for being directly involved in a governmental decision (see Regulation 18704.1, generally), we advise that G-P is not directly involved in the general plan update decisions.  (See, generally, Whittier Advice Letter, No. A-99-256 (real property considered for inclusion in general plan housing element considered indirectly involved under Regulation 18704.1(a).)  

Thus, for purposes of choosing the applicable materiality standard, G-P is considered indirectly involved in these decisions.  (Regulation 18704.1(b).)  

(2)  The applicable materiality standard.  

G-P is a Fortune 500 company.  Therefore, the materiality standards in Regulation 18705.1(b)(1) apply.  Under that regulation, the financial effects of a given general plan update decision on G-P are deemed to be “material,” within the meaning of Section 87103, if: 

G-P’s gross revenues for a fiscal year increase or decrease by $1,000,000 or more,

G-P incurs or avoids expenses of $250,000 or more in a fiscal year, or 

The value of G-P’s assets or liabilities increase or decrease by $1,000,000 or more in a fiscal year.  

(3)  Is it reasonably foreseeable that a given general plan update decision will result in a material financial effect on G-P?   
As used here, “reasonably foreseeable” means “substantially likely.”  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made depends on the specific facts surrounding the decision and the public official’s economic interests.  A financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Ibid.)   

G-P owns 420 acres of real property within the city limits of Fort Bragg, all of which is potentially affected by the general plan update.  The potential impact of the general plan update on this asset, in terms of changes in land value and incurred expenses, is the most obvious manifestation of financial effect on G-P from the update decisions.  

You have provided detailed information about the kinds of decisions to be faced by the city council in the general plan update process.  These decisions are organized around the elements required by state law to be in a general plan (e.g., the land use element, the noise element, etc.).  You have inquired specifically about decisions to be made in the context of deliberating on and approving particular provisions about the respective elements in the draft general plan.  

Councilmember Melo has a disqualifying conflict of interest
 in a given general plan update decision (or series of interlinked decisions) if that decision is reasonably foreseeable to increase or decrease the value of G-P’s land holdings in Fort Bragg by $1,000,000 or more.  (As explained above, we are focusing on the financial effect of the general plan update decisions on the land’s value because that is the most obvious probable manifestation of financial impact under these facts.)  This is, of course, a very complex question, the answer to which depends on several factors.  These factors include how much, if any, of G-P’s land is affected by changes in land use designations; the respective sizes of the sub-areas within G-P’s property to which a given land use designation is assigned; the type of uses approved; and the specificity with which the uses are described in the general plan. 

Changing the land use designation for at least some, and perhaps most, of the G-P property has explicitly emerged as a significant focus of the general plan update.  According to a memorandum from the city’s general plan consultant to the city manager, options including “mixed use” and other redesignations for significant parts of the G-P are being developed.  Given the number of acres potentially involved, and the potential increases in land value, a material financial effect, based on the standards in Regulation 18705.1(b)(1), on G-P is reasonably foreseeable.  For example, if the use of as little as 30-50 acres on the eastern fringe of G-P’s property is redesignated in a way which increases the value of that land to approach even half of the approximate value of property immediately east of Highway 1, the financial effect would be material.  (See Regulation 18705.1(b)(1)(C).)  Given the unique size, location and character of G-P’s land, it is almost inevitable that changes to Fort Bragg’s general plan are linked uniquely to this property.  (Strauss Advice Letter, No. A-96-034.)  Thus, it is reasonably foreseeable that general plan update decisions about the land use element will have a material financial effect on G-P.  

In your request for advice, Councilmember Melo is identified as a “manager” at G-P.  If, in that capacity, he has responsibility for advancing G-P’s interests regarding the uses of its land, then there may be a “nexus” between the income Councilmember Melo receives from G-P and the council’s decisions about the general plan update.  If such a nexus exists, then Councilmember Melo will have a disqualifying conflict in any decision which achieves, defeats, aids or hinders a goal or purpose he is paid by G-P to achieve.  (See Regulation 18705.3(c).)  While we cannot advise further on this point without a more detailed description of Councilmember Melo’s duties at G-P, Councilmember Melo should be aware of this possibility.  

Councilmember Melo’s conflict of interest extends to all general plan update decisions related to the land use element because of the interrelatedness of the various aspects of the land use element.  That is, because the land use element must cover all modes of land use (residential, commercial, industrial) in an integrated fashion, it is impossible to make decisions about, for example, residential land use designations without having an impact on commercial and industrial designations.   

Looking beyond the land use element to the other elements, a key consideration is the integrated nature of a general plan.  Quoting from the administrative draft general plan you have provided, “State law requires that all parts of the General Plan comprise an integrated, internally consistent and compatible statement of policies.”  Thus, it is inevitable that decisions about certain elements will be inextricably interrelated with decisions on other elements. 

Large and complex governmental decisions, such as the adoption of a general plan, may, under certain circumstances, be divided into separate decisions so that an official who has a disqualifying interest in one component of the decision may still participate in components in which he or she has no financial interest.  (Huffaker Advice Letter, No. A‑86‑343.)  

If the general plan update decisions are segmented so that the various decisions in which Councilmember Melo has a conflict of interest are considered separately, the following procedure may be used to permit him to participate in other decisions: 

1.  The decisions for which Councilmember Melo has a disqualifying financial interest must be segregated from the other decisions; 

2.  The decisions for which Councilmember Melo is disqualified must be considered first, and a final decision reached by the rest of the city council without his participation; 

3.  Once a decision has been made on the portions of the general plan for which Councilmember Melo has a disqualifying interest, he may participate in the subsequent deliberations regarding other portions of the amendment, so long as:  (1) those deliberations do not result in a reopening or in any way affect the decision from which Councilmember Melo was disqualified, and (2) those decisions will not have a material financial effect on his economic interest.  (Huffaker Advice Letter, supra.)

In your advice request on behalf of Councilmember Melo, you presented a detailed analysis of how the general plan update decisions may be segregated in a way which allows his participation in decisions in which he does not have a conflict of interest.  Specifically, you have presented two scenarios, each of which includes detailed breakdowns of decisions making up the general plan update, organized element-by-element, and you have requested our advice about proceeding under each scenario.  

After reviewing this analysis, we advise that the second scenario (“Option 2” of your December 13, 1999 advice request)
 is appropriate, with the following modifications:  

We advise that Councilmember Melo is disqualified from all decisions regarding the land use element (see above).  

Based on the information you have provided, it does not appear that decisions about the annexation element are inextricably interrelated with land use designations.  All of the G-P property is within the current city limit.  While possible uses of the G-P property may have an impact on which areas are (or are not) included in annexation plans, this connection is sufficiently remote under these facts to allow a conclusion that it is not inextricably interrelated with the decisions in which Councilmember Melo has a conflict.

Councilmember Melo may participate in decisions about the Mission statement due to its very generalized nature.  

C. The aquaculture venture.  

If Councilmember Melo and his wife make the contemplated investment in PMF, they would have an economic interest in PMF.  (Section 87103(a), Regulations 18700(b)(3), 18703.1.)  PMF will be considered indirectly involved in the general plan update decisions for the same reasons that G-P is considered indirectly involved.  (See part IV.B.(1), above.)  The information you have provided about PMF indicates that the materiality standards in Regulation 18705.1(b)(7) apply.  Under Regulation 18705.1(b)(7), the financial effects of general plan update decisions on PMF will be considered material if they result in any of the following:

PMF’s gross revenues increase or decrease by $10,000 or more in a fiscal year; 

PMF incurs, avoids, or reduces expenses of $2,500 or more in a fiscal year; or 

The value of PMF’s assets or liabilities increases or decreases by $10,000 in a fiscal year.  

The important question is whether it is reasonably foreseeable that the general plan update decisions will have a material financial effect on the aquaculture venture, with materiality to be evaluated according to the standards explained above.  (Regulation 18706.)  

We advise that a material financial effect is not reasonably foreseeable at this time.
  You tell us that no modifications to the general plan are necessary for the project, and that the actions of the city council to date provide no indication that the current land use designation for the property leased by PMF will change as part of the general plan update.  While all businesses and property are potentially affected by the general plan update process, that fact, in and of itself, does not make a material financial effect reasonably foreseeable.  If there are indeed no particular facts which indicate that general plan update decisions are directly linked to PMF or its leasehold (Strauss Advice Letter, No. A-96-034), then a material financial effect is not reasonably foreseeable at this time.   

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Luisa Menchaca

Assistant General Counsel

By:
John Vergelli

       
Staff Counsel, Legal Division

LM:JV:tls

Option Two

The City Council would first consider, and Councilmember Melo would abstain from:

(  Mission statement, page 10

(  Annexation, pages 13 - 18

(
Explanation:  Annexation Goal AX-1, page 16 states “Provide for the orderly annexation of lands important to the physical or economic well being of the City.”  The use of the G-P property could alter the determination of what lands are “important to the physical or economic well being of the City.”

(  Land Use Element, pages 19 - 27.

(  Land Use Element, Commercial, pages 30 - 32

(
Explanation:  These land use categories may be modified to include a Mixed Use designation (See Enclosure D, paragraph 4).

(  Land Use Element, Land Use Designations Map, page 33
(
Explanation:  The location of new development may change to include the G-P Property.

(  Land Use Element, Goals LU-1, LU-2, LU-3, LU-4 and LU-5 

(  Central Business District, pages 43 - 50

(
Explanation:  Although it is not proposed to be modified in connection with the changes under consideration for the G-P Property, the City Council may want to modify the Central Business District provisions as a result of changes related to the G-P Property.  For example, depending on the uses allowed in the G-P Property, the City Council could want to make changes Implementation Measures BD-1.2(b), BD-4.1(a) among other CDB provisions.  The impact of such potential changes to the CBD on    G-P is uncertain.

(  Community Design Element, pages 51 - 56

ATTACHMENT A

(
Explanation:  See above explanation regarding the CD Element.

(  Parks and Recreation Element, pages 57 - 65

(
Explanation:  The Parks and Recreation Element is not specifically proposed to be modified as a result of or in connection with any changes currently contemplated for the G-P Property.  The G-P Property, however, includes significant open space and almost 90% of the coastline in Fort Bragg and is therefore a potential location of coastal oriented parks and recreation facilities.  G-P also operates a water supply system and a fifteen megawatt rated power plant that are discussed in this Element (Administrative Draft page 68, 75).

(  Open Space and Conservation Element, entire, pages 66 - 89

(
Explanation:  This Element is not specifically proposed to be modified as a result of or in connection with any changes currently contemplated for the G-P Property.  The G-P Property, however, as noted above includes significant open space and almost 90% of the coastline in Fort Bragg and is therefore a potential location of coastal oriented access. Specific provisions of this Element that could potentially be amended that would affect G-P include, for example, policies under Goal OC-1 and OC-2.

(  Economic Development and Tourism Element, pages 90 - 98

(
Explanation:  This Element is intended to “create a vital economy where residents have the opportunity to maximize their employment potential. . . .”  Changes to the General Plan relating to the G-P Property could have important impacts on many of the City’s economic development goals, policies and implementing measures.  Changes to this Element, could also affect G-P and prompt changes to other portions of the General Plan that affect G-P.

(  Noise Element, pages 111 - 116

(
Explanation:  Changes in the land uses on the G-P Property could prompt changes in the provisions regarding fixed noise sources and in the community noise survey.  While there do not appear to be any specific changes currently proposed to the General Plan that relate directly to the acceptable noise levels on the G-P Property or surrounding areas, the type of industrial and other activities that occur on the G-P Property has a potentially significant impact on noise levels in the City.  Similarly, any increase or decrease in permissible noise levels produced by industrial and other use could have impacts on the costs and types of future development and land uses on the G-P Property.
(  Local Coastal Element, entire April 1999 Draft

(
Explanation:  See above.

The City Council would second consider, and Councilmember Melo would participate in:

(  Land Use Land Use Designations, Residential, pages 27 - 30

(
Explanation:  There have to date been no discussions of allowing residential land use designations on the G-P property and it is unlikely that any decision regarding the Residential designations would affect G-P.

(  Land Use Element, Other Land Uses, page 32

(
These land use categories are not anticipated to change as part of any revisions to the General Plan regarding G-P and it is unlikely that any changes to these categories would affect G-P.

(  Open Space and Conservation Element, provisions regarding resource conservation, pages 66 - 90 

(
Explanation:  These provisions of this Element are not anticipated to change as part of any revisions to the General Plan regarding G-P and it is not foreseeable that any contemplated changes to them will affect G-P.

(  Historic Preservation Element, pages 99 - 110

(
Explanation:  See above.

(  Safety Element, pages 117 - 130

(
Explanation:  See above.

(  Public Facilities and Services Element, pages 131 - 144

(
Explanation: See above.

�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 


�  The Commission does not act as a finder of fact when it renders advice.  This advice is applicable and confers immunity (see Section 83114) only to the extent that the facts provided to us are correct and that all of the material facts have been disclosed.  (In re Oglesby (1975) 1 FPPC Ops. 71, 77.)   This advice is based on the facts you provided in your December 13, 1999 letter to us, and in subsequent telephone conversations.  


�  The eighth step, which pertains to the “legally required participation” rule (see Regulation 18708), applies only in rare cases where several public officials in the same agency are simultaneously disqualified.  It is not relevant to this advice request, and is not mentioned further.  


�  Other than the possible investment discussed in part IV.C., below, you have not presented facts indicating that Councilmember Melo has any other economic interests implicated in the decisions about which you inquire.  We encourage you and Councilmember Melo to review Section 87103 to ensure that this is in fact correct.  


�  The Act’s conflict-of-interest rules must be applied on a decision-by-decision basis; that is, Councilmember Melo may have a conflict of interest in some general plan update decision, but not in others. 


�  Under Section 87103, even if a governmental decision has a reasonably foreseeable material financial effect on a public official’s economic interest, there is no conflict of interest if that financial effect is indistinguishable from the effect on the “public generally.”   However, we assume for purposes of this advice that the public generally exception will not apply here because of G-P’s unique place in Fort Bragg’s economy.  Specifically, in terms of the legal standard imposed by Regulation 18707, it is unlikely that a significant segment of Fort Bragg will be affected by the general plan update decisions in substantially the same manner as will G-P.  


�  Attachment A is an excerpt from your December 13, 1999 advice request, which sets out “Option 2.”


�  The Act’s conflict-of-interest provisions are applied on a decision-by-decision basis.  Thus, while we advise that an economic interest in PMF would not cause a conflict of interest at this time, Councilmember Melo should be aware that this could change if the process shifts in a way which directly links PMF to a given decision.  





