January 12, 2000

Bill Northrop

Independent Oil Producers’ Agency

4600 American Ave., West Suite 201

Bakersfield, CA 93309

Re: Your Request for Advice 

        Our File No. A-99-321
Dear Mr. Northrop:

This letter is in response to your request for advice on behalf of the Independent Oil Producers’ Agency (IOPA) regarding the lobbying disclosure provisions of the Political Reform Act (the “Act”).



QUESTION 
Is IOPA’s Executive Vice President, Les Clark, required to register as a lobbyist under the Act?

CONCLUSION
If Mr. Clark spends one third or more of his compensated time, in any calendar month,  engaging in direct communication, other than administrative testimony, with one or more qualifying officials for the purpose of influencing legislative or administrative action, he will be required to register as a lobbyist.  Otherwise, the registration requirement does not apply to him..  

FACTS
IOPA is a crude oil marketing organization, headquartered in Bakersfield, owned and controlled by the member independent crude oil producers.  

You are the former Executive Vice President of IOPA and now work as a consultant to them.  You have indicated that the Executive Vice President’s primary responsiblity is marketing activities and he/she also works with producers on various crude oil production issues and other member services.  Additionally, some of that position’s duties require direct contact with legislators or legislative staffers regarding legislation of interest to the members of IOPA.  

You have also indicated that your successor, Les Clark, will probably spend 5-10 percent of his time contacting legislators or legislative staffers.  

ANALYSIS
Section 82039 defines a lobbyist as:

“(A)ny individual who is employed...to communicate directly or through his or her agents with any elective state official, agency official or legislative official for the purpose of influencing legislative or administrative action, if a substantial or regular portion of the activities for which he or she receives consideration is for the purpose of influencing legislative or administrative action.”  (Section 82039.)

Regulation 18239 provide two tests for determining whether an individual has participated in lobbying activities that would require the individual to register as a lobbyist.  One test applies to “in-house” lobbyists - those who lobby only on behalf of their employer - while the other test applies to “contract” lobbyists who lobby on behalf of at least one person other than their employer.  (Regulation 18239(a).)

The test applicable to in-house lobbyists provides that an individual who spends one-third or more of his or her compensated time per month engaging in direct communication with one or more qualifying officials for the purpose of influencing legislative or administrative action is considered a lobbyist.   (Regulation 18239(c).) 

Direct communication is defined to mean “appearing as a witness before, talking to (either by telephone or in person), corresponding with, or answering questions or inquiries from any qualifying official, either personally or through an agent who acts under one’s direct supervision, control or direction.”  (Regulation 18239(d)(3).)  Influencing legislative or administrative action is defined as “communicating directly or taking any other action for the principal purpose of supporting, promoting, influencing, modifying, opposing, delaying, or advancing any legislative or administrative action.”  (Regulation 18239(d)(4).)  

Based on information you have provided that Mr. Clark will only spend 5-10 percent of his compensated time engaged in lobbying activities, it does not appear that he will meet the legal definition of “lobbyist.”  However, if circumstances change and he does spend one third or more of his time lobbying in any calendar month, IOPA must register Mr. Clark as its lobbyist and both will be required to file quarterly lobbying disclosure reports.

If you have any questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Luisa Menchaca

Assistant General Counsel

By: Wayne Imberi

Political Reform Consultant

�  California Government Code sections 81000-91015.  Commission regulations appear at title 2, sections 81019-18996, of the California Code of Regulation.





