March 8, 2000

Charles H. Bell, Jr.

Bell, McAndrews & Hiltachk

455 Capitol Mall, Suite 801

Sacramento, California 95814

Re:
Your Request for Advice 

Our File No. A-00-010

Dear Mr. Bell:

This letter is in response to your request for advice on behalf of the Bernie Richter for Senate Committee and its treasurer, George Osborne, regarding the provisions of the Political Reform Act (the “Act”).

QUESTION

The Bernie Richter for Senate Committee refunded contributions made by members of       Mr. Richter’s family after he decided not to seek election, but these contributors have not yet deposited the refund checks.  You ask whether contributors to the Bernie Richter for Senate Committee may negotiate the refund checks issued to them after Mr. Richter decided not to seek election.

CONCLUSION
The return of campaign funds is governed generally by sections 89510-89518, which require that the expenditure of campaign funds be, at a minimum, reasonably related to a political, legislative or governmental purpose.  The return of contributions to a select group of contributors does not, by itself, present the requisite reasonable relationship to a political purpose.  Consequently, the funds in the Richter for Senate Committee are now surplus and the committee may only make a pro rata repayment of the funds to contributors, as specifically provided in section 89519(b).      
FACTS

Former Assemblymember Bernie Richter, who had filed his Form 501 Declaration of Intention to raise funds as a candidate for nomination as the Republican candidate for the 1st District State Senate seat at the March 7, 2000 election, died suddenly in late October.

Prior to his sudden death, Mr. Richter had indicated to Mr. George Osborne, the treasurer of the Bernie Richter for Senate Committee (the “committee”), his intention not to seek election, and directed Mr. Osborne (who was also serving as campaign director) to take other actions to cancel planned activities and expenditures.  He also directed Mr. Osborne to refund contributions made by members of Mr. Richter’s family.
  The refund checks were prepared and sent to the contributors prior to his demise; the contributors have received, but have not deposited their refund check.

ANALYSIS
Under the Act, two sets of rules govern the use of campaign funds.  The general use of campaign funds is governed by sections 89510-89518.  The surplus funds provision, section 89519, applies to campaign funds held by defeated candidates and ex-officeholders.

Under the general provisions governing the use of campaign funds, a candidate may only use campaign funds if the expenditure bears either a reasonable or a direct
 relationship to a political, legislative or governmental purpose.  (Section 89512.)  Sections 89510-89518 do not include a specific provision for the refund of contributions.  Therefore, we have analyzed the refund of contributions as any other expenditure of campaign funds as permitted by section 89512.  Section 89512 states:

   
  “An expenditure to seek office is within the lawful execution of the trust imposed by Section 89510 if it is reasonably related to a political purpose.  An expenditure associated with holding office is within the lawful execution of the trust imposed by Section 89510 if it is reasonably related to a legislative or governmental purpose. Expenditures which confer a substantial personal benefit shall be directly related to a political, legislative, or governmental purpose.” 

Accordingly, contributions may be refunded provided the refund is reasonably related to a political, legislative, or governmental purpose.

In this case, prior to his unexpected death, Mr. Richter had indicated to his campaign treasurer, Mr. Osborne, his intention not to seek election.  He had directed Mr. Osborne (who was also serving as campaign director) to take other actions to cancel planned activities and expenditures, and had directed Mr. Osborne to refund contributions made by members of 

Mr. Richter’s family.  At the time Mr. Richter directed Mr. Osborne to refund contributions made by members of Mr. Richter’s family, the campaign funds were subject to the general provisions of sections 89510-89518, specifically, section 89512.

In determining whether a reasonable relationship exists to a political, legislative, or governmental purpose under sections 89510-89518, we advised in the Peri Advice Letter, 

No. A-93-218, that State Senator Gary Hart could return contributions made to his Superintendent of Public Instruction campaign after he decided not to run for that office.  His committee sent letters to each of the contributors to the campaign asking them to notify the committee if they desired to have their contributions returned.  As of the request, contributors had asked for return of approximately $29,000 of the $42,665 contributed to the campaign.  Senator Hart had sufficient funds in his Senatorial campaign account to return the contributions raised for the Superintendent of Public Instruction campaign.

Mr. Hart articulated as a political purpose that he believed it was important to return the 

contributions to his Superintendent of Public Instruction campaign contributors in order to maintain his credibility and reputation among his political supporters.  We advised that the use of Hart’s Senatorial campaign funds to reimburse contributors to his superintendent campaign was reasonably related to a political purpose, given his change of plans and his desire to maintain his credibility and reputation among his political supporters.  In contrast, in the Hiltachk Advice Letter, No. I-90-053, we advised that campaign funds possessed by a local ballot measure committee at the end of a campaign could not be refunded to one or more select contributors just because they were major contributors. 

In this situation, the Bernie Richter for Senate Committee refunded contributions made by members of Mr. Richter’s family after he decided not to seek election.  We realize that due to the unique circumstances, you cannot furnish us with additional information regarding 

Mr. Richter’s motives.  However, under the facts presented, we conclude that a return of contributions to members of the former candidate’s family, a select group of contributors, is by itself insufficient articulation of a reasonable relationship to a political purpose.

The next question presented, then, is whether the funds are now surplus and are governed by the provisions of section 89519.  Section 89519(b) enumerates certain allowable expenditures, including the pro rata repayment of contributions.  

Section 89519 provides that a candidate’s campaign funds become surplus as follows:

  “Upon leaving any elected office, or at the end of the postelection reporting period following the defeat of a candidate for elective office, whichever occurs last, campaign funds raised after January 1, 1989, under the control of the former  candidate or elected officer shall be considered surplus campaign funds... .”

We have advised that a candidate who formally or informally withdraws from the election for which campaign funds are raised is considered a defeated candidate  for purposes of section 89519.  (Willet Advice Letter, No. A-96-103.)  We have also advised that funds remaining in an official’s campaign account become surplus funds upon the official’s death.  (Mastrantonio Advice Letter, Nos. A-91-491 and I-91-561; Scott Advice Letter, No. I-90-708.)  Considering this, we conclude that campaign funds in Mr. Richter’s Senate Committee became surplus funds under the Act upon his death in late October of 1999.  The committee may make a pro rata repayment of the funds to contributors, as specifically provided in section 89519(b).

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Luisa Menchaca

Assistant General Counsel

By:
Hyla P. Wagner

       
Senior Commission Counsel, Legal Division 

LM:HPW:tls

�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations.


�  Based on a telephone conversation with you on March 1, 2000, it is our understanding that Mr. Richter also had directed the return of contributions to a couple of other, non-family large contributors.


�  Section 89512 provides that expenditures which confer a substantial personal benefit shall be directly related to a political, legislative, or governmental purpose.  Section 89511(b)(3) defines the term “substantial personal benefit” as follows:





“For purposes of this chapter [ch. 9.5], ‘substantial personal benefit’ means an expenditure of campaign funds which results in a direct personal benefit with a value of more than one hundred dollars ($100) to a candidate, elected officer, or any individual or individuals with authority to approve the expenditure of campaign funds held by a committee.”





A “direct personal benefit” is defined in regulation 18960 to include an expenditure of campaign funds if within six months of the expenditure, the candidate or elected officer or member of his or her immediate family realizes an increase in his or her income or assets of more than $100 from the expenditure.  However, the return of a contribution does not give rise to a prohibited direct personal benefit.  Regulation 18960(b) states that an expenditure of campaign funds does not result in a prohibited direct personal benefit if otherwise specifically permitted under any other provisions of Article 4 of Chapter 9.5 of the Government Code, or interpretive regulations thereto, as the return of a contribution is.  





