July 24, 2000

Charles H. Bell, Jr.

Bell, McAndrews, Hiltachk & Davidian

455 Capitol Mall, Suite 801

Sacramento, California  95814

 Re:  Your Request for Advice

         Our File No. A-00-010a
Dear Mr. Bell:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
After candidate Bernie Richter decided not to seek election, but before the contributions became surplus funds, the Bernie Richter for Senate Committee refunded contributions made by several large contributors, including some members of Mr. Richter’s family.  May the contributors negotiate these refund checks? 

CONCLUSION
The contributors may negotiate the refund checks.  Because at the time of the contribution refunds the funds were not surplus, the use of campaign funds provisions (sections 89510-89518) govern.  Under these sections, expenditures of campaign funds must be reasonably related to a political purpose.  You have described the reasons for the committee’s prioritized return of past contributions as being to ensure that those to whom the candidate is closest be reimbursed for their political generosity and to facilitate the termination of the committee.  Those reasons are reasonably related to a political purpose.  

FACTS
You request reconsideration of advice provided in a recent advice letter to you,            No. A-00-010.  Your request concerns the return of contributions by the Bernie Richter for Senate Committee.  As you described, Mr. Richter, prior to his death, requested the refund of several family members’ and other persons’ contributions in full.   

As stated in your initial request for advice, Former Assemblymember Bernie Richter, who had filed his Form 501 Declaration of Intention to raise funds as a candidate for nomination as the Republican candidate for the 1st District State Senate seat at the March 7, 2000 election, died suddenly in late October.

Prior to his sudden death, Mr. Richter had indicated to Mr. George Osborne, the treasurer of the Bernie Richter for Senate Committee, his intention not to seek election, and directed     Mr. Osborne, who was also serving as campaign director, to take actions to cancel planned activities and expenditures.  He also directed Mr. Osborne to refund contributions made by members of Mr. Richter’s family and several other large contributors.  The refund checks were prepared and sent to the contributors prior to Mr. Richter’s demise; the contributors have received, but have not negotiated, their refund checks.

As to the purpose for the returned contributions, you stated:  “Contributions are refunded for a variety of reasons.  It isn’t difficult to understand how the decedent may have come to view prioritized return of past contributions as advisable.  After all, distant contributors, PACs, or business entities may have no attraction and the candidate may desire not to treat them like            ‘family’ but rather to ensure those to whom he is closest be reimbursed for their political generosity.”  You also note that when a committee is winding up its activities, it is easier and more convenient to distribute campaign funds to one recipient rather than dividing the pie into numerous segments. 

ANALYSIS
Because prior to Mr. Richter’s death the funds were not surplus, the return of funds is analyzed under the general use of funds provisions, sections 89510-89518.  Under section 89512, the expenditure of campaign funds is permitted as long as it is “reasonably related to a political purpose.”  Section 89512 states:

   
   “An expenditure to seek office is within the lawful execution of the trust imposed by Section 89510 if it is reasonably related to a political purpose.  An expenditure associated with holding office is within the lawful execution of the trust imposed by Section 89510 if it is reasonably related to a legislative or governmental purpose. Expenditures which confer a substantial personal benefit shall be directly related to a political, legislative, or governmental purpose.” 

Like all expenditures of campaign funds, the return of a contribution must meet this standard and be reasonably related to a political, legislative, or governmental purpose.

In addition, the return of contributions is specifically contemplated in the Act and regulations.  Section 89513 details the use of campaign funds for specific activities.  As to returned contributions, section 89513 provides:

     “(f) (1)  Campaign funds shall not be used to make personal gifts unless the gift is directly related to a political, legislative, or governmental purpose.  The refund of a campaign contribution does not constitute the making of a gift.”  (Emphasis added.)

While section 89513 addresses the return of contributions obliquely, this statutory reference suggests that the return of a contribution was contemplated as a legitimate campaign expenditure.  In addition, regulation 18531, titled the “Return of Excessive Contributions”  expressly allows committees to return contributions that are in excess of limits.  

In your request for reconsideration you described the political purpose involved in the Richter for Senate Committee’s prioritized return of contributions, which was not discussed in your initial request.  You observe that the decision to refund a contributor’s contribution is a common one, and note that generally speaking, the only rule that prescribes a pro rata distribution is the “surplus fund” rule of section 89519.  You interpret Advice Letter No. A-00-010 as saying that absent a specifically articulated reason for doing so that meets the “reasonable relationship” test, a committee must use the specific standard for distribution of surplus funds.  We did not intend to equate the standards for returned contributions under section 89512 with the pro rata return of surplus funds required under section 89519(b).

You further state that the Advice Letter No. A-00-010 seems to assume that a candidate must give a specific reason for refunding a contribution.  You suggest that there is no presumption in the “personal use” provisions of the Act that a contribution refund is illegal unless a reason is articulated therefore.

While, under section 89512, the return of a contribution must have a reasonable relationship to a political purpose, just as any other expenditure of campaign funds must, we agree this does not mean that a committee must record a specific reason for refunding each contribution, any more than a committee must spell out the political purpose behind paying staff salaries.  We agree with your observation that the decision to refund a contributor’s contribution is a common one and in most cases will bear a reasonable relationship to a political purpose.  However, the return of a contribution might not always have the requisite reasonable relationship to a political purpose.  Moreover, sections 89510-89518 specify various expenditures of campaign funds that are prohibited.  Having articulated a political purpose for the return in this case, we agree that the candidate’s judgment here of the political purpose to be advanced meets the requisite legal standard.
     

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Luisa Menchaca

Assistant General Counsel

By:  Hyla P. Wagner

       
Senior Counsel, Legal Division
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�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 


�  In the Peri Advice Letter, No. A-93-218, cited in Advice Letter 00-010, the candidate who had raised funds for an office and subsequently decided not to run was requesting approval of a broader distribution of unused campaign funds.


�  The advice in this letter supersedes the Hiltachk Advice Letter, No. I-90-053, which stated that unused campaign funds held by a ballot measure committee could not be returned to one or more contributors who were the major funding source of the committee because it did not possess the requisite political, legislative or governmental purpose.  Presumably the committee in that case could have articulated a political purpose to the refunds, such as rewarding the contributors for their generosity so that they would be willing to be financial backers of the next ballot measure. 





