January 25, 2000

Steven J. Rose

4318 Keystone Avenue

Culver City, California  90232

 Re:  Your Request for Advice

         Our File No. I-00-012
Dear Mr. Rose:

This letter is in response to your request for informal assistance regarding the conflict of interest provisions of the Political Reform Act (the “Act”).
  Because your question is general in nature and does not pertain to a specific governmental decision, we are treating your request as one for informal assistance.

QUESTION
If elected to the city council, would you be allowed to participate in city council decisions concerning businesses that are members of the chamber of commerce?

CONCLUSION
Each decision would have to be determined on a case-by-case basis.  You would not be able to participate in any governmental decision if there would be a reasonably foreseeable material financial effect on any of your economic interests.  See analysis below.

FACTS
You are considering running for a position on the city council for the City of Culver City (the “city”).  You are a 52-year resident of the city.  You own a house and a commercial building, which both have mortgages.  You own less than 10 percent of the stocks of many companies on the stock exchange, you have mutual funds in your IRA retirement account and stocks in another IRA account, both of which are less than 10 percent.

You are the chief operating officer of the city’s chamber of commerce (the “chamber”).  Your salary and expense account are not on a commission basis.  Your duties include recommendations to the chamber’s board of directors through the executive committee issues confronting the chamber’s internal matters.  The governmental affairs committee of the chamber recommends positions to the executive committee and board of directors for their approval.  In the past, you have carried these positions to legislative bodies on behalf of the chamber.  You have removed yourself from that position and the chairman of the board of directors has taken over the duty.

ANALYSIS
The Act's conflict of interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted a standard, eight-step analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.
  (Regulation 18700(b)(1)-(8).)  The following advice applies that standard analysis.  


1.  Are you a public official?  
The Act’s conflict of interest provisions apply only to “public officials.”  (Sections 87100, 87103; Regulation 18700(b)(1).)  If you are elected and become a city councilmember, you will be a “public official,” for purposes of the Act (see Sections 82048, 82041), and the conflict of interest laws would apply to you.  

2.  Are you making, participating in making, or influencing a governmental decision?
The Act’s conflict of interest provisions apply only where a public official “make[s], participate[s] in making, or in any way attempts to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”  (Section 87100; Regulation 18700(b)(2).)  The Commission has adopted a series of regulations which define “making,” “participating in making,” and “influencing” a governmental decision, and which provide certain exceptions.  (Regulations 18702-18702.4.) 

By deliberating and voting on decisions about businesses in the city and businesses that are members of the chamber of commerce, you would be making (Regulation 18702.1), and participating in making (Regulation 18702.2) governmental decisions.  Therefore, the Act’s conflict of interest laws would cover those types of decisions.  

3.  What are your economic interests -- the possible sources of a financial conflict of interest? 
1.  Introduction
The Act’s conflict of interest provisions apply only to conflicts arising from economic interests.  The economic interests from which conflicts of interest may arise are defined in Regulations 18703-18703.5.  Identifying which, if any, of these economic interests are held by a public official is the third step in analyzing a potential conflict of interest under the Act.  (See Regulation 18700(b)(3).)  There are five kinds of such economic interests: 

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of $1,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $1,000 or more (Section 87103(b); Regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $250 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $300 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4); 

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family—this is known as the “personal financial effects” rule (Section 87103; Regulation 18703.5). 

1.  Your IRA accounts.
We do not have enough information about your mutual funds IRA and your stock IRA accounts to determine if they are considered economic interests of yours.

2.  Stockholder interests.
You indicate that you are a stockholder of many companies on the stock exchange.  If your investment interest in any company is $1,000 or more, it is considered an investment interest and therefore an economic interest of yours.  (Section 87103(a).)

3.  The Chamber of Commerce.
You have not provided facts to indicate whether you receive income from the chamber of commerce.  If you have received $250 or more in the last 12 months from the chamber, the chamber would be a source of income to you and an therefore an economic interest of yours.  (Section 87103(c).)

4.  You have an economic interest in your personal residence and real property interest.  

You own a home and a commercial building, in which you have an economic interest within the meaning of the Act.  (Section 87103(b).)  Since we do not have enough facts about your other economic interests, the remainder of this advice letter focuses on your economic interests in your personal residence and your commercial building.  For example, the statement of facts in your advice request does not reveal what, if any, other relevant economic interests you may have (e.g., an employer, a business interest in the commercial building, or tenants who may 

rent space in your commercial building and therefore be sources of income to you).
   We encourage you to be sure that you have no other relevant economic interests.   

Once a public official identifies an economic interest, he or she must determine whether it is “reasonably foreseeable” that the decision(s) in question will have a material financial effect on that interest.  The official must decide whether the economic interest is directly or indirectly involved in the decision.  (Regulation 18700(b)(4).)  Having established the degree of involvement, the official can identify the materiality standard appropriate to the circumstances.  (Regulation 18700(b)(5).)  The official then knows what financial effect would be considered “material” under the Act.  Finally, the official decides whether such a material financial effect is a “reasonably foreseeable” consequence of the decision(s) at issue.  (Regulation 18700(b)(6).)

4.  Are your economic interests directly or indirectly involved in the governmental decision?

Real property is directly involved in a decision if the decision involves, among other things, altering the use of the property.  Such decisions would include re-zoning, annexing, selling, purchasing, leasing, assessing, redeveloping or authorizing a specific use of the property.  (See generally Regulation 18704.2(a), copy enclosed.)  If real property is not directly involved in a decision, it is indirectly involved for purposes of applying the materiality regulations.  (Regulation 18704.2(b).)  Please see the attached overview for further discussion on this issue.

5.  What is the applicable materiality standard?

The next step is identifying the appropriate standard for evaluating the “materiality”—this is, the importance—of the effect of the decision on the economic interest(s).  (See Regulation 18700(b)(5).)  When an economic interest in real property is directly involved in a decision, any reasonably foreseeable financial effect—even a penny’s worth—on the real property is deemed material.  (Regulation 18705.2(a).)

On the other hand, if the economic interest is not directly involved, the materiality standard is more lenient because the indirectly involved interest presents a lesser danger of a conflict of interest.  Regulation 18705.2(b) lists the materiality thresholds for real property interests that are indirectly involved in a decision. 

6.  Is it reasonably foreseeable that the governmental decision will have a material financial effect on one or more of your economic interests?

The sixth, and usually the most important step, in deciding whether a public official has a conflict of interest is using the applicable materiality standard (from step 5, above) to decide if it is reasonably foreseeable that there will be a material financial effect on one or more of the official’s economic interests.  (Regulation 18706.)  

As used here, “reasonably foreseeable” means “substantially likely.”  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made is highly situation-specific; making this evaluation is a “judgment call.”  A financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Ibid.)

If your economic interest is directly involved, the question is whether it is substantially likely that the decision will have any financial effect—even a penny’s worth—on your real property.  If the answer is “yes,” you have a conflict of interest unless the public generally exception applies.  If the answer is “no,” you do not have a conflict.  (Regulation 18705.2(a).)

Thus, if you decide that it is reasonably foreseeable that the decision will have no financial effect whatsoever on either your personal residence or your commercial building, then you do not have a conflict of interest. 

Regulation 18705.2(b) (copy attached) sets forth the proper materiality standards to apply when an official’s real property interest is indirectly involved in a governmental decision.

7.  If you have a conflict of interest, does the public generally exception apply?
Even if there is a reasonably foreseeable material financial effect on one or more of a public official’s economic interests, he or she still may not be disqualified.  If the reasonably foreseeable material financial effect of a governmental decision on the public official’s economic interest is indistinguishable “from its effect on the public generally,” then the public official does not have a conflict.  (Section 87103; Regulations 18700(b)(7), 18707(a), copy enclosed.)  This rule is referred to as the “public generally exception.”  This exception exists because a public official is less likely to be biased by a financial impact on his or her economic interests when a significant segment of the community is affected by the governmental decision in substantially the same manner.  

Generally, the reasonably foreseeable material financial effect on a public official’s economic interest is indistinguishable from the effect on the public generally if it is also reasonably foreseeable that the decision will affect a “significant segment” of the public “in substantially the same manner” as it will affect the public official’s economic interest.  (Regulation 18707(b)(1),(2).)  In general terms, applying the public generally exception requires two closely interrelated judgments.  Using the guidelines found in the FPPC’s regulations, one must determine whether there is a “significant segment” of the public which is likely to be affected by the governmental decision in “substantially the same manner” as is the economic interest that is potentially creating the conflict. 

I am attaching a handout entitled “Can I Vote?  Conflicts of Interest Overview” for your information.  In addition, I am attaching three advice letters (Chouteau Advice Letter, 

No. A-96-030; Wallace Advice Letter, No. I-94-184; and Lawson Advice Letter, No. I-90-073).  Please keep in mind that these letters are for general information only and the advice given is specifically for the requestor based on a particular set of facts.

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.








Sincerely,

Luisa Menchaca

Assistant General Counsel

By:
Lynda Doherty

       
Political Reform Consultant, Legal Division
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Enclosures

�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 


�  Informal assistance does not provide the requestor with the immunity provided in an opinion or formal written advice.  (Section 83114; Regulation 18329(c).)


�  The eighth step, which pertains to the “legally required participation” rule (see Regulation 18708), applies only in rare cases where, for example, several public officials on the city council are simultaneously disqualified.  It is not relevant to this general request for information, and is not mentioned further.  However, if a decision comes before you where this exception may apply, please contact us for a further analysis.


�  An indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)


�   For example, the commercial building could be a business interest of yours which would be a separate economic interest that would also need to be analyzed.  (Section 87103(a) and (d).)  In addition, if you have tenants in your commercial building, they would also be considered sources of income to you and thus, those sources of income would be additional economic interests of yours that would also need to be analyzed.  If you are elected to the city council and a specific decision is before you, please provide us with the details of the governmental decision and additional facts regarding any other economic interests that you may have so we can provide you with a further analysis.





