January 31, 2000

Tony M. Ferrara

Mayor Pro-Tem

City of Arroyo Grande

Post Office Box 550

214 East Branch Street

Arroyo Grande, California  93421

 Re:  Your Request for Advice

         Our File No. A-00-013
Dear Mr. Ferrara:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
May you participate in decisions relating to completion of “punch list” items outstanding after construction of Phase Two of the shopping center project near your primary residence?

CONCLUSION
Decisions on the release of funds withheld under a construction contract pending completion of a punch list do not ordinarily have a foreseeable financial effect on surrounding properties distinct from the effects of prior decisions embodied in the contract.  In such cases, decisions on a punch list merely implement prior decisions, and do not independently give rise to a conflict of interest under the Act.  If you conclude that decisions on the punch list will not generate financial effects on your economic interests different from effects attributable to the original decisions, you may make decisions on the punch list.   

FACTS
Prior to your election as Mayor pro tem of the City of Arroyo Grande, a 50 acre regional shopping center project was approved, and constructed in two phases.  Your home is about 285 feet from the project boundaries.  Phase One of the construction was completed approximately one year ago, and is almost fully occupied.  Phase Two is almost fully built out, but is not yet occupied.  Certain details remain to be completed, such as landscaping, roadway striping, etc.   To ensure that the project is completed as required under the contract, the developer was required to submit a $750,000 letter of credit prior to issuance of tenant occupancy permits.  Items not yet completed were placed on a “punch list” with the understanding that, as items on the punch list were completed, the letter of credit would be reduced accordingly.   You expect that city staff will shortly appear before you to present their evaluation of progress on the punch list, and to make recommendations concerning pay-down of the line of credit. 

ANALYSIS
 You are concerned about a possible conflict of interest in decisions on the developer’s performance of the punch list.  Section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  As mayor pro tem, you are plainly a public official within the meaning of Section 87100.  In voting on a matter relating to the release of funds by the City under its development agreement, you will be making a governmental decision.  (Regulation 18702.1).

A public official has a conflict of interest if a decision will have a reasonably foreseeable material financial effect on one or more of his or her economic interests, unless that effect is indistinguishable from the effect on the public generally.  (Regulation 18700(a).)  You have disclosed one potential economic interest in this decision — your principle residence near the shopping center.  What remains to be seen is whether decisions on the shopping center punch list will have a reasonably foreseeable material financial effect on that economic interest.

It seems likely that, had you been in office at the time, you would have been disqualified from decisions relating to the creation, size or major design elements of the shopping center.  However, we have long interpreted the Act to permit officials to participate in decisionmaking that merely implements earlier development decisions, even if the official would have been disqualified from making the prior, fundamental decisions.  Our comments in the Athan Advice Letter, No. 86-094, are pertinent here:

“[W]e conclude that Mayor Bennett must disqualify himself from participating in decisions of the San Ramon City Council — Redevelopment Agency concerning the proposed Crow Canyon area.  However, we emphasize that this conclusion applies only to the major policy decisions about the project, such as project boundaries, financing decisions, approval of the environmental impact report, types of uses, and major public improvements in the project area.  Once the basic policy decisions have been reached, Mayor Bennett may participate in the decisions which implement, but do not change these policies.” 

  As the term is generally used, and as we understand it in this analysis, a “punch list” is generated at the end of a construction project, after substantial completion of the project.  It catalogues minor, unfinished items whose satisfactory completion is required by the terms of the contract, at least in the owner’s opinion.  Funds to which the builder is entitled under the contract are withheld until the builder fully performs.  In other words, performance of the contract by the builder is reduced at the final stage to completion of tasks specified on a punch list, while the owner performs its part by paying the remaining funds due under the contract upon completion of the punch list items.
   

We believe that a decision on the release of funds withheld pending performance of punch list items is a classic instance of the “implementation decision” that merely gives effect to prior, fundamental policy decisions.  We understand that decisions on a punch list may not be purely ministerial.  There may be disagreement about whether the builder’s performance is satisfactory to the City.  But decisionmakers at this stage are not free to redesign the project, and that is the crucial point.  All parties are bound by the terms of the contract.  The City can get what it bargained for, and no more.

There may be cases where there are important performance options at the punch list stage, where governmental decisions may have a material financial effect on an official’s financial interest, altogether independent from the financial effects of the original “policy” decision.  In the typical case, however, the financial effects of a project are determined by initial decisions on size and design, and the effects of a project will not be attributed to decisions merely implementing the terms of a contract by which an official is bound.   

You have not disclosed any exceptional circumstances suggesting that performance of the punch list would have an effect on your economic interest separate and distinct from effects attributable to the decisions embodied in the original construction contract.  This is, of course, a factual determination that you must ultimately make for yourself.  If you conclude that decisions on the punch list will not vary the terms of the contract in a manner that alters the financial effect of the project on your economic interest, you will not have a conflict of interest under the Act, and you may make those decisions.

If you have any other questions on this matter, please contact me at (916) 322-5660.

Sincerely,

Luisa Menchaca

Assistant General Counsel

By:
Lawrence T. Woodlock

       
Senior Commission Counsel, Legal Division
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�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 


�  See, e.g. Asdourian v. Araj (1985) 38 Cal.3d. 276, 281 n. 5: “According to the record, the term ‘punch list’ refers to a list, prepared at the end of a construction project, of tasks that must be completed or redone.”  On the “minor level” of “punch-list-type activities” see WDT- Winchester v. Nilsson (1994) 27 Cal.App.4th 516, 523.





