February 29, 2000

Randall A. Hays

City Attorney, City of Lodi

221 West Pine Street

Post Office Box 3006

Lodi, California  95241-1910

 Re:  Your Request for Advice

         Our File No. I-00-019
Dear Mr. Hays:

This letter is in response to your request for advice on behalf of Councilmember Phillip Pennino regarding the provisions of the Political Reform Act (the “Act”).
  Because you do not seek advice regarding a specific governmental decision, we provide only informal assistance.
 

QUESTIONS

1) May Councilmember Pennino participate in discussions and decisions which establish policies as to how the EUD conducts business in a deregulated environment?

2) May Councilmember Pennino participate in labor negotiations covering the EUD which deal with the wages and terms and conditions of employment of departmental employees?

3)
May Councilmember Pennino participate in discussions and decisions concerning equipment purchases for the EUD?

3) May Councilmember Pennino participate in discussions and decisions concerning the annexing of property to the city if the property is currently served by PG&E?

4) May Councilmember Pennino participate in discussions and decisions concerning the EUD budget which contains the city’s general fund transfer?

5) May Councilmember Pennino participate in discussions and decisions concerning the remainder of the city’s annual budget which benefits from the city’s general fund transfer?

6) May Councilmember Pennino participate in discussions and decisions establishing or setting electric utility rates for customers inside the city limits?

CONCLUSIONS
The FPPC cannot advise Mr. Pennino on his obligations under the Public Utilities Code, or under any body of law other than the Political Reform Act.  This letter provides general advice on determining whether Mr. Pennino would have a conflict of interest (within the meaning of the Act) in decisions of the types enumerated above.  Because no particular decisions are described, a more specific discussion is not possible. 

FACTS
Phillip Pennino is a member of the city council for the City of Lodi (the “City”).  The City owns and operates its own electric utility (the “EUD”), which provides power to customers within the city limits.  The generating facilities which provide the city’s electricity are located outside of the city and are carried by transmission lines owned by Pacific Gas and Electric Company (“PG&E”) under an arrangement known as a “wheeling agreement.”  The EUD functions as a city department, under the control of the city council and city manager.  Electric utility rates for the city’s customers are set by the city council.  The annual budget of the EUD exceeds $43 million.  From the gross revenues of the EUD, there is a transfer to the city’s general government fund of over $4.3 million.  The money assists in funding general government services.

Mr. Pennino is employed by PG&E as an Economic Development Coordinator.  Like the EUD, PG&E also provides power to customers within the city limits.  PG&E was once a single entity, but is now separated into several companies that are divisions of PG&E Corporation.  PG&E Corporation consists primarily of PG&E Generation, PG&E Energy Sales, and PG&E Distribution Company.  Mr. Pennino works for PG&E Distribution Company, which delivers electricity.  

The California Public Utilities Commission (“CPUC”) has mandated that PG&E Distribution’s employees must be neutral as to whom their customers purchase electric generation from.  The State Legislature adopted AB1890, Stats. 1996 C. 854, which had an effective date of September 21, 1996.  The principal provisions of that bill became Sections 330 et seq. of the Public Utilities Code.  Other provisions of the bill are found at Public Utilities Code Sections 9600 et seq.  While AB 1890 did many things, its major focus is on a single point — the deregulation of the electric utility industry.

Under AB 1890, private sector electric utilities will compete directly with public sector utilities.  Decisions made by the city council relative to EUD, from the purchase of equipment to the negotiations with union employees, all affect EUD’s cost of doing business relative to its competitors, one of which is now PG&E.

ANALYSIS
We have provided written advice to Mr. Pennino on two previous occasions regarding potential conflicts of interest in city council decisions affecting EUD and PG&E.
   From your letter requesting further advice, it appears that Mr. Pennino is especially concerned with the legal implications of energy deregulation, which has come about as a result of legislation enacted since his last Advice Letter from the FPPC.  We must stress at the outset that the FPPC cannot offer advice to Mr. Pennino on his obligations under the Public Utilities Code.  He should refer to his employer’s legal department, or to the Public Utilities Commission itself,  any and all questions relating to the Public Utilities Commission’s “neutrality policy.”  The FPPC can offer guidance only on requirements of the Political Reform Act, which have not been altered by deregulation of the energy industry. 

The Act’s conflict of interest rules prohibit a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  (Section 87100.)  Since our last letter to Mr. Pennino, the FPPC has reorganized its conflict of interest regulations to highlight the steps involved in the analysis of potential conflicts of interest.  (See Regulation 18700.)  The following analysis tracks these steps in order.  

As a member of the Lodi city council, Mr. Pennino is a public official within the meaning of Section 87100.  (Regulations 18700(b)(1), 18701.)  Assuming that the “discussions and decisions” mentioned in your questions refer to activities within the authority of his official position, all of your questions anticipate that Mr. Pennino will be making or participating in the making of governmental decisions.  (Regulations 18700(b)(2), 18702.)  In particular:

“(a)  A public official “makes a governmental decision,” except as provided in Title 2, California Code of Regulations, section 18702.4, when the official, acting within the authority of his or her office or position:

(1) Votes on a matter;

(2) Appoints a person;

(3) Obligates or commits his or her agency to any course of action;

(4) Enters into any contractual agreement on behalf of his or her agency;

(5) Determines not to act ....”  (Regulation 18702.1)

*
*
*

“A public official “participates in making a governmental decision,” except as provided in Title 2, California Code of Regulations, section 18702.4, when, acting within the authority of his or her position, the official:

(a) Negotiates, without significant substantive review, with a governmental entity or private person regarding a governmental decision referenced in Title 2, California Code of Regulations, section 18701(a)(2)(A);

(b) Advises or makes recommendations to the decisionmaker either directly or without significant intervening substantive review, by:

(1) Conducting research or making any investigation which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision referenced in Title 2, California Code of Regulations, section 18701(a)(2)(A); or

(2) Preparing or presenting any report, analysis, or opinion, orally, or in writing, which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision referenced in Title 2, California Code of Regulations, section 18701(a)(2)(A).”  (Regulation 18702.2.)

Having established that a public official will be making or participating in making a governmental decision, the next analytical step is to decide whether the official has an economic interest in the decisions in question.  Section 87103 identifies six possible economic interests.  Your account of the facts indicates that Mr. Pennino has an economic interest in PG&E, as a source of income (Section 87103(c)), and as his employer (Section 87103(d).)  In the past, 

Mr. Pennino has reported an investment interest in PG&E, valued at $1,000 or more.  If he still has this investment, PG&E would also be an economic interest under Section 87103(a).  The facts you have described to us do not suggest that Mr. Pennino has any other economic interests in the decisions at issue, and we limit our analysis accordingly.

Once an economic interest is identified, the next step is determining whether that interest is directly or indirectly involved in the decision(s) at issue.  Regulation 18704.1 provides:

“(a) A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:

(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

(2) Is a named party in, or is the subject of the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”

PG&E does not appear to be directly involved in any of the decisions you have described to us.  It is, therefore, indirectly involved in those decisions. 

The effect of a decision is “material” to a business entity indirectly involved in a decision if the foreseeable effects of the decision equal or exceed the thresholds given at Regulation 18705.1(b).  The same standards apply to sources of income which are business entities.  (Regulation 18705.3(b)(1).  PG&E is listed on the New York Stock Exchange, and is a “Fortune 500" corporation.  Regulation 18705.1(b)(1) provides the materiality threshold, as follows:

“(1) For any business entity listed on the New York Stock Exchange or the American Stock Exchange:

(A) The decision will result in an increase or decrease to the gross revenues for a fiscal year of $250,000 or more, except in the case of any business entity listed in the most recently published Fortune Magazine Directory of the 1,000 largest U.S. corporations, in which case the increase or decrease in gross revenues must be $1,000,000 or more; or

(B)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $100,000 or more, except in the case of any business entity listed in the most recently published Fortune Magazine Directory of the 1,000 largest U.S. corporations, in which case the increase or decrease in expenses must be $250,000 or more; or

(C)  The decision will result in an increase or decrease in the value of assets or liabilities of $250,000 or more, except in the case of any business entity listed in the most recently published Fortune Magazine Directory of the 1,000 largest U.S. corporations, in which case the increase or decrease in assets or liabilities must be $1,000,000 or more.”    

In short, a decision is material to PG&E if it has reasonably foreseeable effects of $1,000,000 or more on gross revenues, asset values or liabilities, or “expense effects” of $250,000 or more.  A “reasonably foreseeable” effect is one that is “substantially likely” to occur.  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)   A financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Ibid.)  

Whether material financial consequences are “substantially likely” at the time a decision is made depends on all the facts and circumstances peculiar to each decision.  We cannot advise you on the foreseeability of material financial effects arising out of the seven types of decisions you have described, because you describe only generic types of decisions.  It seems conceivable that, under the right set of circumstances, each kind of decision could foreseeably have a million dollar effect on PG&E’s gross revenues, asset values or liabilities, or “expense effects” of $250,000 or more.  If, when faced with a particular decision, Mr. Pennino is able to determine that no such effect is reasonably foreseeable, there would be no conflict of interest.  On the other hand, if a material financial effect does appear to be a reasonably foreseeable consequence of a particular decision, Mr. Pennino will have a conflict of interest in that decision.
   

If you have any other questions relating to the Political Reform Act, please contact me at (916) 322-5660.  If you have questions relating to other bodies of law, such as the Public Utilities Code, we urge you to consult PG&E’s legal resources, or the Public Utilities Commission. 

Sincerely,

Luisa Menchaca

Assistant General Counsel

By:
Lawrence T. Woodlock

       
Staff Counsel, Legal Division

LM:LTW:tls

�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 


�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c).)


�  McNatt Advice Letter, No. I-90-714, McNatt Advice Letter, No. I-92-338.


� There would be no conflict, however, in the unlikely event that the effect on PG&E was substantially similar to the effect on a significant segment of the population.  (See Regulation 18700(b)(7).) 





