April 13, 2000

Michael D. Milich

City Attorney

City of Modesto

1010 Tenth Street, Suite 6300

Post Office Box 642

Modesto, California  95353

 Re:  Your Request for Advice

         Our File No. A-00-020
Dear Mr. Milich:

This letter is in response to your request for advice on behalf of Councilmembers 

Tim Fisher and Armour Smith, and Mayor Carmen Sabatino regarding the conflict of interest provisions of the Political Reform Act (the “Act”).
  Your questions pertain to participation in decisions regarding the proposed Performing Arts Center Project (the “project”).  Please be advised that we can only advise prospectively and we cannot render any advice relating to past conduct.  (Regulation 18329(b)(8)(A).)

QUESTION

May Councilmembers Fisher and Smith and Mayor Sabatino participate in the decisions to authorize the city manager to execute the Joint Powers Agreement and to certify the CEQA review for the proposed site for the Performing Arts Center Project?

CONCLUSIONS
1.  If it is reasonably foreseeable that the project decisions will have a material financial effect on Mr. Fisher’s real property interest in the office building, the tenants, who are a source of income, or the architectural firm, he may not participate in the decisions.  Mr. Fisher will have to make this determination, based on the factors discussed below.

2.  Provided the decisions will not affect the development potential of the warehouse property and/or the fair market value of the warehouse property by $10,000 or more, it is not reasonably foreseeable that the project decisions will have a material financial effect on 

Mr. Smith’s economic interest in the owner of the warehouse and the warehouse property itself. 

3.  Given the proximity of the two restaurants to the proposed site and the fact that these are exactly the kinds of businesses that would benefit from a performing arts center in such close proximity, we conclude it is reasonably foreseeable that Mayor Sabatino’s own restaurant business and investment interests in the other business entities and property will be materially affected.  Therefore, Mayor Sabatino may not participate in the decisions.

FACTS
A performing arts center in downtown Modesto has been proposed. A citizens committee, the Committee for the Central Valley Center for the Arts (the “committee”), with financial assistance from the City of Modesto and the County of Stanislaus, commissioned a feasibility study.  The consultant completed the feasibility study on June 10, 1999.  The author of the feasibility study determined that the community could support a facility comprising of a 1,200-seat main stage theater, a 400-seat second stage theater, a visual arts gallery and a founder’s room reception hall.  The total building area recommended by the consultant is 83,000 square feet.

The committee formed a subcommittee to consider prospective sites in downtown Modesto.  On July 6, 1999, the subcommittee determined that the most appropriate site is a publicly-owned block in downtown Modesto bounded by 10th, 11th, H and I Streets.  However, that site has never been formally designated as the site for the project by either the City of Modesto or the County of Stanislaus.

The feasibility study recommends that ownership of the facility be held by the City of Modesto and the County of Stanislaus through a Joint Powers Agency (“JPA”).  The proposed JPA would in turn contract with the Central Valley Center for the Arts, a newly formed California nonprofit corporation, that would be responsible for management, programming and maintenance of the facility.  The Central Valley Center for the Arts would also establish a community endowment to help pay for the operating costs of the facility and to keep performance ticket prices at a reasonable level.  To that end, the committee was able to generate pledges of $15,500,000 — $10 million from the Gallo family, $5 million from the Mary Stuart Rodgers Foundation, and $500,000 from the McClatchy Foundation.  It is contemplated that additional private community funds will be contributed to the endowment in the future.  The current estimate for the capital cost of the facility is just under $30 million.

On November 2, 1999, the Stanislaus County Board of Supervisors and the Modesto City Council accepted the feasibility study commissioned by the committee and directed the respective city and county staff to prepare a draft Joint Powers Agreement, to be considered by the two public agencies in December 1999, with the understanding that final approval of the project would come at a later date.  In addition, although no formal action by either public agency was taken regarding the selection of the project site, city staff thereafter prepared an initial study pursuant to CEQA with respect to the site recommended by the committee in July for consideration by the city council at the December 14, 1999, meeting.

At the December 14, 1999, city council meeting, city staff recommended that the city authorize the city manager to execute a Joint Powers Agreement providing for the formation of a JPA with Stanislaus County for the purpose of constructing and owning a performing arts center and adoption of a resolution certifying the CEQA review.  The staff recommendation failed on a 3-2 vote.  Councilmember Armour Smith abstained from voting due to a potential conflict of interest.  Councilmember Fisher was absent from the meeting.  Mayor Sabatino was elected to office in a run-off election held on December 14, 1999, and took office on December 21, 1999.

Councilmember Fisher is a partner in an architectural firm in which he has a 45 percent ownership interest.  He and his wife have a 100 percent ownership interest in an office building, which they hold as tenants-in-common.  The architectural firm is in this office building, as well as other business tenants.  The building is located in downtown Modesto at 13th and L Street, approximately 1,300 feet from the proposed project site, at 11th and I Street.  

Councilmember Smith previously owned an old Mayflower warehouse/storage building in downtown Modesto that he sold several years ago.  Councilmember Smith financed part of the purchase price by “taking back” a purchase money mortgage.  He has a second deed of trust from  the current owner, who is a source of income to him.  The deed of trust is worth more than $1,000. 


The building, which is currently vacant and undeveloped for any use, is approximately 2,000 feet from the proposed project site.  It is located at 10th and M Street, five blocks from the proposed site at 10th and I Street.  Traffic deadends at 10th and L Street.  The area between the proposed site and the warehouse is an older downtown area that is in the redevelopment agency.

Mayor Sabatino has a 100 percent ownership interest in a restaurant in downtown Modesto.   He is also the president of the entity that owns the restaurant.  He owns the business, but not the property.  The restaurant is approximately 735 feet from the proposed project site.  In addition, Mayor Sabatino has an investment interest in a corporation that is constructing a restaurant on property that is approximately 450 feet from the proposed project site.  The restaurant is owned by a corporation and Mayor Sabatino has a 60 percent stock interest in the corporation.  A general partnership owns the property and the mayor has 40 percent interest in the general partnership.

ANALYSIS
The Act prohibits any public official from making, participating in making or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  (Section 87100.)

A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted an eight-step analysis for determining whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b).)  The following advice applies that analysis to your questions regarding the councilmembers and the mayor.

1.  Public official.  

As the mayor and members of the city council, Mr. Sabatino, Mr. Fisher and Mr. Smith, respectively, are public officials for purposes of the Act.  (Section 82048.)

2.  Making, participating in making, or using official position to influence governmental decisions.
The Act’s conflict of interest provisions apply only where the public official “make[s], participate[s] in making, or in any way attempts to use his/her official position to influence a governmental decision in which he/she knows or has reason to know he/she has a financial interest.”  (Section 87100, emphasis added.)  The Commission has adopted a series of regulations which define “making,” “participating in making” and “influencing” a governmental decision.  (Regulations 18702-18702.4.)  Deliberating and voting on decisions before the city council regarding the project would be making, participating in making or using their official positions to influence the decisions.

3.  Identifying the economic interests. 
The Act’s conflict of interest provisions apply only to conflicts arising from economic interests.  (Section 87103; Regulations 18703-18703.5.)  Section 87103 provides as follows:

  “A public official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the following:

  (a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

  (b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.

  (c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

  (d)  Any business entity in which the public official is a director, 

officer, partner, trustee, employee, or holds any position of management.

  (e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.” 
  

Each official’s economic interests are as follows:

Councilmember Fisher
(
The architectural firm as a business entity.  (Sections 87103(a) and (d).)

(
The office building in which his architectural firm is located.  (Section 87103(b).)

(
Business tenants in the office building who are a source of income to him.  (Section 87103(c).)

Councilmember Smith
(
The owner of the building, from whom he took a second deed of trust, is a source of income to him.   (Section 87103(c).)  
(
The warehouse building itself.   For purposes of the Act, an interest in real property includes a deed of trust held on property as security on a note if the fair market value of this property interest is $1,000 or more.  (Section 82033; de Vall Advice Letter, No. A-93-429; Phillips Advice Letter, No. I-90-340.)  Mr. Smith’s interest is in excess of $1,000.  (Section 87103(b).)

Mayor Sabatino
(
The existing restaurant, of which he is 100 percent owner and president.   (Sections 87103(a) and (d).)

(
The corporation that owns the restaurant under construction.   (Section 87103(a).)

(
The general partnership that owns the land on which the new restaurant is being constructed.  (Section 87103(a).)

(
The land owned by the general partnership.  (Sections 87103(b) and 82033.)

 
4.  Determining whether the economic interests are directly or indirectly involved in any decision the officials will make, participate in or influence.
Determining whether the public officials’ economic interests are directly or indirectly involved in the governmental decision (Regulation 18700(b)(4)) is important because it helps determine which materiality test to use in deciding whether it is reasonably foreseeable that the governmental decision will have a material financial effect on the economic interests. 

Regulation 18704.1 gives tests to determine if a person, business entity or source of income is directly involved in a decision before an official’s agency.  These tests include whether the economic interest initiated the proceeding or is a named party in or subject of the proceeding.  Since that is not the case regarding any of the persons in whom or which any of the officials have an economic interest, these economic interests are indirectly involved in the decisions.

Regulation 18704.2 gives tests to determine if  real property in which a public official has an economic interest is directly involved in a decision.  As none of these tests are satisfied for any of the public officials’ real property economic interess, none of the officials’ property interests are directly involved.

Therefore, all of  the officials’ economic interests are indirectly involved in the decisions. 

5.  Determining the applicable materiality standard.

Councilmember Fisher
Mr. Fisher has an economic interest in real property, an office building which is approximately 1,300 feet from the proposed project site.   The effect of the decision about the performing arts center on the office building is material if it will have a reasonably foreseeable financial effect of $10,000 or more on the fair market value of the office building or will affect the rental value by $1,000 or more per 12 month period.  (Regulation 18705.2(b)(1)(C)(i) and (ii), copy enclosed.) 

Also, each tenant of the office building is a source of income to Mr. Fisher and is indirectly involved in the decision.  If all the tenants are business entities, Regulation 18705.3(b)(1) applies; it refers to the materiality standard in Regulation 18705.1(b), copy enclosed.  Assuming Regulation 18705.1(b)(7), copy enclosed, which applies to most small businesses, is the correct materiality standard to apply to each tenant/ business entity, the effect of the decision is material if:  

  “(A)  The decision will result in an increase or decrease in the [tenant’s] gross revenues for a fiscal year of $10,000 or more; or

   (B)  The decision will result in the business entity [tenant]  incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

   (C)  The decision will result in an increase or decrease in the value of [the tenant’s] assets or liabilities of $10,000 or more.”

If any of the tenants are nonprofit entities or individuals, please consult Regulation 18705.1(b)(2) and (3), copies enclosed, respectively for the appropriate materiality standards.

The materiality standard in Regulation 18705.1(b)(7) presumably also applies to the architectural firm in which Mr. Fisher has an economic interest.

Councilmember Smith

Mr. Smith has an economic interest in the individual who purchased the warehouse/storage  building from him.  The building, which is currently vacant, is approximately 2,000 feet from the proposed project site.  The individual who now owns the building is an indirectly involved source of income to Mr. Smith.  Regulation 18705.3(b)(3)(B), copy enclosed, applies the materiality standard in Regulation 18705.2(b) to the individual’s real property interest.  Under this regulation, the effect of the decision is material if the decision will have a reasonably foreseeable financial effect of $10,000 or more on the fair market value of the warehouse property or will affect the rental value by $1,000 or more per 12 month period.  (Regulation 18705.2(b)(1)(C).) 

Mr. Smith has a direct interest in the real property itself due to the deed of trust he holds on the property as security on a note.  Regulation 18705.2(b)(1)(C) is again the appropriate materiality standard to apply.  As stated above, Mr. Smith will have a disqualifying economic interest if there will be a reasonably foreseeable financial effect of $10,000 or more on the fair market value of the property or an effect on the rental value of $1,000 or more per 12 month period.

Mayor Sabatino
Mayor Sabatino owns a restaurant 735 feet from the proposed project site.  He owns the business, but not the real property.  Regulation 18705.1(b) applies to indirectly involved business entities and you stated that subdivision (b)(7) is probably the appropriate materiality standard to apply to the existing restaurant.  These factors are listed under the discussion for Mr. Fisher. 

The mayor also has a 60 percent investment interest in a corporation that owns a restaurant under construction that is approximately 450 feet from the proposed project site.  In addition, he has a 40 percent investment interest in a general partnership that owns the property for the new restaurant.  Regulation 18705(b)(7) is the materiality standard for small businesses and probably applies.  We encourage you to consult the enclosed regulation to ensure that this is, in fact, the appropriate standard to apply to the corporation and the partnership.  Regulation 18705.2(b)(1)(C) gives the materiality standard for the general partnership’s property, in which the mayor has an interest (Section 82033). 

6.  Using the materiality standard to decide if the decisions about the performing arts center will have a  reasonably foreseeable material financial effect on the officials’ economic interests.
The next question is whether it is reasonably foreseeable that the decisions about the performing arts center will have a reasonably foreseeable material financial effect on any of the officials’ various economic interests.  A financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard.  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.

It is reasonably foreseeable that the siting of the Performing Arts Center Project will have a financial effect on the property and businesses in the surrounding area.  Although the site under discussion is a proposed site when the decisions come before the city council, it is the only site being considered at this time.  Therefore, for purposes of the conflict of interest analysis for each official, the proposed site is a factor which must be taken into consideration to evaluate materiality.  

The threshold decision is to authorize the city manager to execute the JPA.  The purpose of the JPA is to provide for land acquisition, among other things.  The second decision is to certify the CEQA review, which only pertains to the proposed site.  Since the two decisions are interrelated, if any of the respective officials’ economic interests, as outline above, will be materially affected, they may not participate in either of the decisions. 

Mr. Fisher

Real Property

We cannot conclude from a distance whether it is reasonably foreseeable that the project decisions will have a material financial effect on the office building in which Mr. Fisher has an economic interest and you have not provided any facts for us to evaluate the effect.  The answer to this question depends on the interaction of many factors of which Mr. Fisher is ultimately the best judge.  In deciding whether the project decisions are substantially likely to increase or decrease the fair market value of the office building by $10,000 or more or its fair market rental value by $1,000 per twelve-month period (Regulation 18705.1(b)(1)(C)), Mr. Fisher should consider factors such as the proximity of the office building to the proposed project site, the magnitude of the proposed project in relation to the office building and the degree to which the project will affect the development potential and income producing potential of the office building.  (See Regulation 18705.2(b)(4).)

If Mr. Fisher concludes, based on these considerations and other facts which he knows, or should reasonably be held to know (Section 87100), about the project, his office building, and the surrounding areas, that the project decisions will have a material financial effect on his real property, as measured in Regulation 18705.l(b)(1)(C), then he has a disqualifying conflict of interest, unless the public generally exception applies (Regulation 18706).  After considering the relevant factors, if Mr. Fisher concludes that such a material financial effect on his real property interest is not substantially likely, he does not have a conflict of interest in these decisions.

Source of Income
The tenants in the office building are a source of income to Mr. Fisher.  Mr. Fisher also needs to determine if the project decisions will affect the tenants in a material way.  Regulation 18705.3(b)(1)(7) is presumably the materiality standard to apply to the business tenants.  Regulation 18705.3(b)(2) and (3) applies the materiality standards for tenants who are nonprofit entities or individuals.

Business Interest
Mr. Fisher has a business interest in the architectural firm, which is also a tenant in the office building.  We have no facts that the architectural firm is in any way involved in the project.  Mr. Fisher needs to determine if there will be a material financial effect on the firm pursuant to Regulation 18705.1(b)(7), cited above, if that is the appropriate standard.

We cannot conclude whether the project decisions will have a material financial effect on any of Mr. Fisher’s economic interests.  He must analyze each economic interest, based on the factors and regulations cited to make this determination.  If it is reasonably foreseeable that any of Mr. Fisher’s economic interests will be materially affected, he may not participate in the decisions.

Mr. Smith

By virtue of Mr. Smith’s economic interest in the warehouse property and in the present owner of the warehouse, he must evaluate whether the standards in Regulation 18705.3(b)(3) apply.  The warehouse is undeveloped and vacant.  In this state, it is hard to foresee how, and by how much, the project will financially affect the warehouse property.  Moreover, although the warehouse property is located within about five blocks from the proposed site on one of the same streets, traffic does not flow directly from the site to the warehouse property because of the dead-end at 10th and L.  Your facts indicate that this traffic flow situation isolates the warehouse property from the proposed site and project to a greater degree than mere, “as the crow flies” distance would suggest. 

Mr. Smith also needs to examine the factors in Regulation 18705.2(b)(4) to determine if there will be a material financial effect on the property.  These factors include: the proximity of  the project, the magnitude of the project or change in use in relationship to the warehouse and the degree to which the project will affect the development potential or income producing potential of the warehouse property.  

At this point in time, there are not facts to suggest that the development potential of the property will be affected by the decisions.  Therefore, provided that the decisions will not affect the development potential of the property and/or the fair market value by $10,000 or more, we conclude that it is not reasonably foreseeable that the decisions about the project will have a material financial effect on Mr. Smith’s economic interests.
Mayor Sabatino

The Mayor’s Restaurant

It seems reasonably foreseeable that the existing restaurant the mayor owns will be materially affected by the project decisions.  It is only 735 feet from the proposed site and is exactly the kind of business that would benefit by having a performing arts center in such close proximity.  If any of the factors in Regulation 18705.1(b)(7) are satisfied, the effect on the business is material.  Given the magnitude of the project, it appears that any of the standards would easily be satisfied.

The New Restaurant
The mayor has a 60 percent investment interest in a corporation that is building a new restaurant 450 feet from the proposed project. We do not have any facts regarding the corporation that owns the restaurant under construction but it also seems reasonably foreseeable that a restaurant only 450 feet away from the proposed site will also be materially affected pursuant to the factors in Regulation 18705.1(b)(7).

The mayor also has a 40 percent interest in a general partnership that owns the property for the new restaurant.  Mayor Sabatino has a pro rata ownership interest in this property since his ownership interest is greater than ten percent.  (Section 82033.)   Given the 450 foot proximity of the new restaurant to the proposed performing arts center, it again seems reasonably foreseeable that the project decisions will have an effect of $10,000 or more on the fair market

value of the property.

We conclude that it is reasonably foreseeable that Mayor Sabatino’s own restaurant business and his investment interests in the other business entities and property will be materially affected.  Therefore, Mayor Sabatino may not participate in the project decisions.

7.  Is the effect of the decisions on the officials distinguishable from the effect of the decisions on the public generally?
You stated that the public generally exception is not applicable.  If the reasonably foreseeable material financial effect on the public official’s economic interest is distinguishable from the effect on the public generally, he or she has a conflict of interest.  (Section 87103; Regulation 18707.)

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Luisa Menchaca

Assistant General Counsel

By:
Jill Stecher

       
Staff Counsel, Legal Division
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Enclosures

�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 


�  The amount of the value of gifts specified by this subdivision shall be adjusted biennially by the Commission to equal the same amount determined by the Commission pursuant to subdivision (f) of Section 89503....”  The current gift limit amount is $300.





�  Mr. Fisher may, but is not required to, obtain an appraisal to assist him in this determination.  If he does, so, the appraiser should expressly consider the factors in Regulation 18705.2(b)(4), in addition to other relevant factors.  Provided that he does so in good faith, Mr. Fisher is entitled to rely on such an appraisal.





