February 29, 2000

Michael R. Downey

City Attorney

City of Santa Clara

1500 Warburton Avenue

Santa Clara, California  95050

 Re:  Your Request for Advice

         Our File No. I-00-029
Dear Mr. Downey:

This letter is in response to your request for advice on behalf of Planning Commissioner Lori Garcia regarding provisions of the Political Reform Act (the “Act”).
  Because you do not seek advice regarding a specific governmental decision, we provide only informal assistance.

QUESTION
If Ms. Garcia enters into a contract with Sun to write a book, and Sun is the actual source of contract payments to her, would disqualification from decisions relating to Agnews apply only to matters involving Sun, or would it apply to matters involving the State of California as well?  

CONCLUSION
If Ms. Garcia enters into the agreement with Sun, and Sun is the actual source of payment for her services, Sun would be a source of income potentially disqualifying her from decisions on the Agnews project with foreseeable, material financial effects on Sun.  However, the contract

with Sun would not disqualify Ms. Garcia from any decision whose only foreseeable, material financial effects fell on the State, in which she apparently has no economic interest.  

FACTS
In 1997, the City of Santa Clara (“city”) approved a Sun Microsystems (“Sun”) project for commercial development of 82.5 acres which was then owned by the State of California.   Sun thereafter purchased this property from the State, and is now its owner.  This 82.5 acre property was part of the former Agnews West Development Center (“Agnews”) campus.  In granting CEQA approvals, land use approvals, and approving a vested property development agreement, the city imposed over 100 conditions on the Sun development project.  Condition number 115 reads:  “The State of California shall provide a grant of up to $20,000 for the writing of a book on the history of Agnews State Hospital.”

The city has been told that the State and Sun had a provision in their sales agreement providing that the State would credit to Sun (i.e. by a reduction in the purchase price) a limited sum of money to compensate for development conditions that might be imposed by the city.  After reducing the purchase price up to a specified “credit limit amount,” Sun would bear all further costs of development conditions imposed by the city.  The State and Sun correctly anticipated that the city would be very active in imposing development conditions on the project, especially in light of the historical significance of Agnews and the strong historical resource preservation commitment of city officials, city staff, and citizen groups.  

It is your understanding that the “credit limit amount” has been reached, and that Sun is therefore responsible for paying the costs of further development conditions imposed by the city, including the requirement of Condition 115 that a book be produced on the history of Agnews.   It is your understanding therefore that Sun is now the party responsible for paying for this book.  Sun will enter into a contract with the book’s author, and Sun will be the party that pays the author.  Lori Garcia is a city planning commissioner, and a candidate for the book contract.    You indicate that it is very likely that the book contract will be awarded to Ms. Garcia.

ANALYSIS
The Act’s conflict of interest rules
 prohibit a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  (Section 87100.)  Regulation 18700 sets forth in detail the factors that must be shown to establish that a public official has a conflict of interest in a particular decision.  The inquiry may come to an abrupt end if, at any point in the analysis, it can be shown that one of the factors required to establish a conflict is not, in fact, present.  

As a member of the city planning commission, Ms. Garcia is undoubtedly a public official governed by Section 87100.  (Regulations 18700(b)(1), 18701.)  The next question is whether she will be “making, participating in making, or otherwise using her official position to influence” a governmental decision.  You have not provided us with the particulars of any specific decision, so we refer you to Regulations 18702.1 through 18702.4, which explain what these terms mean in the context of specific governmental decisions.  For purposes of this letter, we will presume that Ms. Garcia will be making, participating in making, or will use her official position to influence governmental decisions relating to the Agnews project.
  To the extent that she does not make, participate in making, or influence a governmental decision, she can of course have no conflict of interest, and the analysis would come to an end. 

Assuming that Ms. Garcia will be making, participating in making, or influencing a governmental decision, the next question is whether she has an economic interest in the decisions in question.  Section 87103 identifies six possible economic interests.  Your account of the facts indicates that Ms. Garcia might have or soon acquire an economic interest in Sun, which would become a source of income to her if she is awarded a book contract funded by Sun.

The economic interests described by Section 87103 include, at subdivision (c):

“Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.” 

Regulation 18703.3(a) specifies what is meant by the statute’s reference to income “promised to the public official:”  

“For purposes of the Political Reform Act, a public official’s income includes income which has been promised to the public official but not yet received by him or her, if he or she has a legally enforceable right to the promised income.”

Thus, if and when Ms. Garcia obtains a legally enforceable right to payment from Sun (valued at $250 or more), Sun will become a source of income to her, and it will remain a source of income until 12 months following its last payment of $250 or more.  Ms. Garcia will certainly acquire a legal right to “promised income” after she has entered into a contract with Sun and substantially performed her obligations thereunder.  We cannot be more precise as to when Sun has or will become a source of income to Ms. Garcia, but you should be able to assist her in making this determination, given knowledge of the arrangement between Ms. Garcia and Sun.  

Apart from Ms. Garcia’s present or anticipated interest in Sun, your account of the facts does not reveal any economic interest in other known parties to Agnews development decisions and, in particular, she appears to have no economic interest in the State.  Ms. Garcia would not have an economic interest in the State by virtue of the book contract, if the State does not

become a party to that contract, or otherwise obligate itself to pay the author.  The fact that at one time the State would have assumed this role is not relevant to the present analysis if the State is no longer liable to, and will not, fund production of the book.
       

The answer to your question should now be apparent.  Sun is, or at some point is likely to become, a source of income potentially disqualifying Ms. Garcia from decisions on the Agnews project, whenever such a decision would have a reasonably foreseeable, material financial effect on Sun.  There is, however, no corresponding potential for disqualification from decisions with foreseeable, material financial effects on the State, since Ms. Garcia has no economic interest in the State under the facts you have presented.
 

If you have any other questions on this matter, please contact me at (916) 322-5660.

Sincerely,

Luisa Menchaca

Assistant General Counsel

By:
Lawrence T. Woodlock

            Senior Commission Counsel, Legal Division LM:LTW:tls

�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 


�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3).) 


�  The conflict of interest rules are invoked because payment under a contract for authorship of a book is generally “earned income,” and not a prohibited honorarium.  (Section 89501.)  


�  Please keep in mind that the Commission does not offer advice on the propriety of past conduct.   (Regulation 18329(c)(4).)  The decisions we reference here are decisions that have not yet come before Ms. Garcia.


�  The city does not pay Ms. Garcia a salary or benefits in return for her services as a city planning commissioner, although the city does on occasion pay her travel expenses when she is engaged in city business.  But salary and reimbursement for expenses or per diem received from a government entity is not “income” under the Act (Section 82030(b)(2)), and the city is therefore not a “source of income” to Ms. Garcia within the meaning of Section 87103(c).  Thus the only potential economic interest disclosed by the facts you have provided is Sun, which would become a source of income to Ms. Garcia once she has an enforceable right to payments of $250 or more under the anticipated book contract.


�  Please bear in mind that statutes outside the Political Reform Act, such as Government Code Section 1090, also impose obligations on public officials with contractual interests.  The Commission cannot provide advice on Ms. Garcia’s obligations under these other bodies of law.


  





