March 22, 2000

Prof. Dr. jur. Hermann K. Heußner

Herkulesstr. 32

34119 Kassel

Germany  

Re:  Your Request for Assistance

         Our File No. G-00-047
Dear Prof. Dr. jur. Heußner:

This letter is in response to your request for information regarding the provisions of the Political Reform Act (the “Act”).
 

You ask several questions regarding research you are conducting on the subject of American campaign laws.  We have addressed your questions in a general nature and hope the information provided will assist you in your research.

Has Proposition 208 been enjoined by a court?
Yes.  On January 6, 1998, United States District Judge Lawrence Karlton, Eastern District of California, issued a preliminary injunction barring enforcement of Proposition 208.  The court concluded that the contribution limits contained in Proposition 208 were too low to permit a typical candidate to mount an effective campaign for office, and that these limits were therefore an unconstitutional abridgement of free speech rights.  The court also suggested that Proposition 208's voluntary expenditure limits would, in practice, be coercive and that these provisions would also be found unconstitutional.  

The FPPC was ordered to petition the California Supreme Court for guidance on questions of state law that Judge Karlton would consider before issuing his final decision on Proposition 208.  (California Prolife Council PAC v. Scully, CIV-S-96-1965 LKK/DAD.)  The court failed to issue a final judgment in this case, raising complicated procedural issues of first impression.

On January 15, 1998, the FPPC decided to appeal the trial court’s ruling to the Ninth Circuit Court of Appeals.  The appeal required a thorough review and analysis of the 456 findings of fact and a 43-page opinion with conclusions of law.  The notice of appeal was filed on February 3, 1998.  On May 28, 1998, the FPPC’s opening brief was filed.  On August 14, 1998, plaintiffs filed answering briefs, and the FPPC submitted reply briefs on August 27, 1998.  Working on the appeal required countless hours of legal research work on the merits of the order, i.e., constitutional issues of federal and state law, and hundreds of procedural issues.  Oral argument was heard by the appellate court on December 8, 1998. 

On January 5, 1999, the Ninth Circuit surprised all observers by ordering that a further trial be conducted prior to any final action by the courts.
  Instead of ruling on the one constitutional issue thus far decided by Judge Karlton, the appellate court’s order required Judge Karlton to adjudicate all challenged provisions of Proposition 208, so that the entire case can be presented to the Ninth Circuit at one time.  To accomplish this, the appellate court ordered Judge Karlton to conduct a further trial of the measure, incorporating such portions of the earlier trial record as might be appropriate, and to issue a decision on all contested elements of Proposition 208 in time for appellate review in advance of the elections to be held in the year 2000.  The trial did not take place prior to the March 2000 elections, but the judge held a status conference in February 2000 and trial is now set to begin July 11, 2000.

At the present time, are there any limitations on contributions or expenditures for candidates in primary or general elections on the state level in California?  

I am attaching a fact sheet that was prepared by the FPPC entitled California Campaign Finance: State Law as Changed by Proposition 208.  As noted on pages 1 and 2, there are no state contribution limits in regular primary or general elections.  For special elections only, the following limits apply: $1,000 for persons; $2,500 for political committees; and $5,000 for broad-based political committees.  (Section 85305.)  The chart also shows the comparison between existing law and how Proposition 208 would have amended current state law.  I am also attaching a study prepared by the FPPC entitled Proposition 208:  Recent Interpretations by the Fair Political Practices Commission.

Are there any California Supreme Court or United States Supreme Court decisions which rule contributions?
Yes.  I am attaching an article entitled Reform affirmed from the Opinion as well as a copy of the decision in the case of Nixon v. Shrink Missouri Government PAC, 120 S Ct. 897 (2000).

Are there any popular initiatives at the upcoming elections which deal with limitations on contributions and expenditures for candidates in primary and general elections?
Yes.  Proposition 25 was an unsuccessful initiative that was on the ballot on March 7, 2000.  Attached is a copy of the ballot information on this proposition, as well as the failed initiative’s text. 

Are the disclosure rules for advertisements in ballot elections still enforced?  

No.  Please refer to Page 5 of the California Campaign Finance: State Law as Changed by Proposition 208.  Proposition 208 did require disclosure of top contributors in ballot measures and independent expenditure advertisements.

Are there any law review articles or other information on the subject and problems of California campaign laws, “soft money,” etc.?

The FPPC held a conference on November 5, 1999.  I am attaching the information that was distributed at the conference.  Contained in the materials are several articles regarding campaign law and soft money.  With regard to law review articles on California campaign laws, I would recommend narrowing your search using Westlaw or Lexis-Nexis.
If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Luisa Menchaca

Assistant General Counsel

By:
Lynda Doherty

       
Political Reform Consultant, Legal Division
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Enclosures

�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 


�  None of the parties had anticipated a second trial because Judge Karlton’s decision of January 6, 1998, was unforeseeable.  The law did not permit him to decide only a portion of the case, and to defer final resolution pending collateral review by the state Supreme Court.  The Ninth Circuit’s reaction to the lower court’s novelty was, naturally enough, unprecedented.





