March 27, 2000

Lynda Burgess

City Clerk

City of Diamond Bar

21660 E. Copley Drive, Suite 100

Diamond Bar, California  91765-4177

 Re:  Your Request for Advice

         Our File No.  A-00-058
Dear Ms. Burgess:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTIONS
1.  Are the members of the Board of Directors of The Diamond Bar Community Foundation subject to the provisions of Government Code Sections 87100 et  seq.?

2.  If so, is the foundation required to adopt its own conflict of interest code or would the City of Diamond Bar need to amend its code to include members of the foundation?

3.  Does the Act require the Foundation to report donations it receives?

CONCLUSIONS
1.  Yes, the members of the Board of Directors of The Diamond Bar Community Foundation are subject to the provisions of Government Code Sections 87100 et seq.

2.  The City of Diamond Bar must amend its conflict of interest code to cover the members of the Board of Directors of the Foundation.

3.  Under these circumstances, there is no requirement the Foundation report receipt of donations under the provisions of the Act.

FACTS
The City of Diamond Bar has established a 501(c)(3) California Nonprofit Public Benefit Corporation entitled "The Diamond Bar Community Foundation."  The Board of Directors consists of 11 individuals selected as follows:  One (1) member selected from the Diamond Bar City Council; one (1) member of the City of Diamond Bar Parks & Recreation Commission; five (5) members who are residents of the City of Diamond Bar and chosen by the Diamond Bar City Council; four (4) members who are residents of the City of Diamond Bar - one each representing the Diamond Bar Chamber of Commerce, senior citizen organizations; youth organizations and service organizations.  Any change in the number and qualifications of members of the Board of Directors may be made only by amendment to the bylaws and approved by the Diamond Bar City Council.  (Bylaws, Art.V, Section 5.02, subd.(c).)   The City Council also must approve any Foundation vote to remove a director from the Board.  (Bylaws, Art.V, Section 5.05, subd.(a).)  All meetings must be conducted in accordance with the requirements of the Brown Act, the "sunshine" law applicable to meetings of state agencies.  (Bylaws, Art.V, Section 5.07, subd.(c)(ii)(d).)  

The City assists the Board formally, as well.  At the Board's annual meeting, for instance, the City's Community Services Director assists the Board Chair with presenting a budget for approval at the meeting.  In addition, you indicate the City provides administrative support to the Foundation.

The purpose of the foundation is "to establish a permanent endowment fund which will be used to lessen the burdens of government by assisting the City of Diamond Bar in charitable and other public purpose projects.  The specific public and charitable purposes for which this corporation is organized are to lessen the burdens of government, to promote the implementation of the Parks Master Plan of 1998 of the City of Diamond Bar and to support the cultural recreation and human service needs of the City of Diamond Bar."

In pursuing the goals of the organization, however, the Foundation's bylaws declare its efforts are:

"  ...  in addition, and supplemental to, any budgeting program sponsored by the City, and the use of the assets, funds or personnel of this Corporation in routine operations of the City of Diamond Bar (other than those established by the Corporation) shall be a violation of the purposes herein expressed."  (Bylaws, Art.III, Section 3.02, subd.(c).)

Thus, the City is prohibited from using the resources of the Foundation for City purposes, unless the Foundation amends the bylaws allowing such use.

The bylaws also describe the powers of the Board of Directors (Bylaws, Art.V, Section 5.01.)  Among other things, the Directors are endowed with powers much the same as directors of for-profit corporations.  For instance, the Board may appoint and remove all officers of the Foundation, prescribe duties for them and fix salaries.  The Board may also receive donations, is charged with accounting for Foundation funds and is directed to distribute the distributable income for the purposes described above.  (Id.)

ANALYSIS
1. Applicability of the Political Reform Act's Conflict of Interest Provisions to the Foundation.

Section 87300 of the Act requires every state and local agency to adopt a conflict of interest code applicable to its “designated employees.”  For the purposes of Section 87300, “agency” is understood to mean any state agency or local government agency.  (Maas Advice Letter, No. A-98-261.)  “Local government agency” is defined in Section 82041 as:

   “... a county, city or district of any kind including school district, or any other local or regional political subdivision, or any department, division, bureau, office, board, commission or other agency of the foregoing.”

Whether a particular entity is a private entity, or a local government agency, is essentially a factual determination, that must be made on a case-by-case basis.  (In re Vonk (1981) 6 FPPC Ops. 1.)  To that end, the Commission has adopted a four-part factual test for deciding whether a particular entity is a local government agency.  (In re Siegel (1977) 3 FPPC Ops. 62.)  Under this “Siegel test,” the following four criteria must be considered:

   (1)  Whether the impetus for formation of the entity originated with a government agency;

   (2)  Whether the entity is substantially funded by, or its primary source of funds is, a government agency;

   (3)  Whether one of the principal purposes for which the entity was formed is to provide services or undertake obligations which public agencies are legally authorized to perform and which, in fact, they traditionally have performed; and

   (4)  Whether the entity is treated as a public entity by other statutory provisions.

While the Siegel test is not intended to be a definitive litmus test for determining whether an entity is a private entity or a local government agency (Vose Advice Letter, No. I‑97‑578), through application of its four test criteria, one can draw certain conclusions about the entity in question.  We therefore will apply the Siegel test and from there determine whether the Foundation should be considered a local government agency.

Impetus For Formation
Your letter requesting advice acknowledges the City of Diamond Bar established the Diamond Bar Community Foundation.  Because the City is a government agency (Section 82003) and because the impetus for formation of the Foundation originated with a government agency, the first criterion of the Siegel test is met.  (Cool Advice Letter, No.  A-99-084; Francis Advice Letter, No.  A-86-214.) 

Funded By a Government Agency
According to the bylaws of the Foundation, the Chairperson of the Foundation must present a budget at the annual Board meeting for approval by the Board.  (Bylaws, Art.V, Section 5.07, subd.(a).)  The bylaws declare the Chairperson shall do so "with assistance from the Community Services Director of the City of Diamond Bar."  There is no requirement any City resources which are expended on behalf of the Foundation be reimbursed by the Foundation.  However, to the extent this "assistance" constitutes funding of the Foundation by the City, it does not appear to constitute "substantial" or "primary" funding of the Foundation.  Support of this kind could constitute governmental funding of the Foundation (Moser Advice Letter, No. I-97-595), although, in this case, it appears that such funding, if it occurs, would only be a minimal supplement to the Foundation’s primary funding.  

With respect to administrative support provided by the City to the Foundation, the general value of those services are unknown.  Assuming those expenses are not significant in relation to the larger funding of the Foundation - i.e., the distributable income which the Foundation distributes in advance of its mission, it does not appear that the Foundation is being primarily, or even substantially, funded by a government agency.  The second criterion of the Siegel test is therefore not satisfied.

Services Which Public Agencies Traditionally Perform
The third criterion asks whether one of the principal purposes for which the entity was formed is to provide services or undertake obligations that public agencies are legally authorized to perform and which, in fact, they traditionally have performed.  As stated in the Foundation bylaws, the purpose of the foundation is:

"...to establish a permanent endowment fund which will be used to lessen the burdens of government by assisting the City of Diamond Bar in charitable and other public purpose projects.  The specific public and charitable purposes for which this [Foundation] is organized are to lessen the burdens of government, to promote the implementation of the Parks Master Plan of 1998 of the City of Diamond Bar and to support the cultural, recreational and human service needs of the City of Diamond Bar.  ..."  (Bylaws, Art.III, Section 3.01.)

In Cool, supra, we advised that a foundation created by a community services agency which had the primary purpose of funding repair and improvement projects for the benefit of the general public clearly constituted services which public agencies traditionally perform, thus satisfying the third prong of the Siegel test.  It is undoubtedly true in the instant matter that assisting the City in charitable and other public purpose projects for the benefit of the general public is one of the primary services that public agencies on the local, state, and federal level are legally authorized to perform.  It is necessarily true that whatever lessens the burden of government via the rendering of "assistance" is performing an activity which the government would otherwise perform or is authorized to perform.  In this case, it is to promote the implementation of the City's parks master plan, among other things.  Accordingly, the Foundation clearly satisfies this third criterion of the Siegel test.

Treated as a Public Entity By Other Statutes
The Foundation is treated as a nonprofit public benefit corporation and thereby enjoys certain tax benefits similar to other public agencies.  In addition, all annual, regular and special meetings of the Foundation’s board are subject to the provisions of the Brown Act, which applies to the meetings of public entities.  The Foundation is therefore comparable to the NAVCO Pacific Development Corp., which in the Lober Advice Letter, No. A-90-135, we found was treated as a public entity by other statutes.  (See also Cool Advice Letter, supra.)  As such, the Foundation also satisfies the fourth criterion of the Siegel test.  (Maas Advice Letter, No. A-98-261.)

Analysis

After applying the Siegel test to the facts presented in your letter, we find that three of the four criteria for an entity to be considered a local government agency are satisfied.  It is not necessary that all four of the criteria be satisfied for an entity to be considered a local government agency.  (O’Shea Advice Letter, No. A‑91‑570.)  It is only necessary that the entity satisfies enough of the four criteria for its overall character to correspond to that of a local government agency.

We believe that the functions being performed by the Foundation are governmental in nature and create opportunities for individuals to affect their personal economic interests through the decisions in which they participate.  One of the purposes of the Act is to assure that public officials perform their duties in an impartial manner, free from bias.  (Section 81001(b).)  The Act is to be liberally construed to accomplish this purpose.  (Section 81003.)  With this in mind, we believe that the Foundation sufficiently meets the Siegel criteria to be considered a local government agency within the meaning of the Act.

2. Adoption of a Conflict of Interest Code
In your letter, you ask if the City of Diamond Bar should amend its conflict of interest code to include the Foundation or if the Foundation should create its own code. 

As stated above in section 1 of this letter, Section 87300 of the Act requires every state and local agency to adopt a conflict of interest code applicable to its “designated employees.”  For the purposes of Section 87300, “agency” is understood to mean any state agency or local government agency.  (Maas Advice Letter, No. A-98-261.)  “Local government agency” is defined in Section 82041 as:

   "... a county, city or district of any kind including school district, or any other local or regional political subdivision, or any department, division, bureau, office, board, commission or other agency of the foregoing."

Thus, if the Foundation is not a city agency, it must adopt its own code.  (Stamper Advice Letter, I-94-105.) 

In the Stamper Advice Letter, supra, we advised a board of supervisors that its local consortium, established under federal legislation to cope with the AIDS crisis, while a "local government agency" for purposes of determining the appropriate code-reviewing body, was nevertheless structured as a separate local body and should create its own code.  In Stamper, the only connection the county had with the consortium was that a county employee served as a member of the consortia.  The consortia grew out of the Ryan White Comprehensive AIDS Resources Emergency Act of 1990, which administered federal grants to local consortia organized to treat HIV-affected populations.  The Imperial County Board of Supervisors did not approve consortia funding applications, nor did it review, approve, or even become aware of the actions of the consortium located within the county.  

In contrast to the facts of Stamper, the City of Diamond Bar is much more entwined in the actions of the Foundation.  In addition to the fact that the Foundation was created at the impetus of the City, the Foundation has been created to administer not a federal program, as in Stamper, but to assist the City administer its parks master plan and lessen the burdens of city government.  Unlike the supervisors in Stamper, the Diamond Bar City Council can exercise significant control over the Foundation.  Pursuant to the Bylaws as discussed above, the City assists the Foundation in the presentation of its budget at the Foundation's annual meeting.  Also, the City renders administrative support to the Foundation in its day-to-day activities without apparent reimbursement.  In addition to the one member of the City Council that sits on the 11-member Board, the City Parks and Recreation Commission appoints one member.  (Bylaws, Art.V, Section 5.02, subd.(a)(ii).)   In addition to these two positions, the City appoints five additional members of the board who must be citizens of the City.  (Bylaws, Art.V, Section 5.02, subd.(a)(iii).)  Finally, the remaining four members are appointed by a majority of the aforementioned seven members.  (Bylaws, Art.V, Section 5.02, subd.(a)(iv).)  Even though these last five appointees must represent certain local community organizations, it is nevertheless true that the City determines who shall sit on the board and who shall not.  Along those lines, it is important to note, though, that the City is entrusted by the Foundation's bylaws with certain powers over the Foundation - to wit, any change in the number and qualifications of members of the Board of Directors must be approved by the Diamond Bar city council.  (Bylaws, Art.V, Section 5.02, subd.(c).)  Also, the City Council must approve any Foundation vote to remove a director from the Board.  (Bylaws, Art.V, Section 5.05, subd.(a).)  As can be seen, the City and the Foundation are much more closely connected, in purpose, activity and support, than the consortia in Stamper.  Therefore, we conclude the Foundation is not structured as a separate local body that is required to have its own conflict of interest code.  As the code reviewing body, the City of Diamond Bar must ultimately make this determination.  The city may either amend its code to include the Foundation or develop a separate conflict of interest code for the Foundation.  (Section 87301.)

3. Reporting of Donations Received by the Foundation
In a phone conversation on March 22, you asked whether the Foundation is required to report donations it receives to support its mission.  I asked if the Foundation had, in fact, received any and you indicated your belief that it had not.  While we cannot render broad advice absent specific factual circumstances, the following guidelines should be helpful in framing the issues.  When a specific instance or question arises, it is recommended you seek advice at that time.

The Act requires reporting of contributions received by candidates, their controlled committees, and by other types of political committees.  Regulation 18215 defines a contribution as a payment made "for political purposes for which full and adequate consideration is not made to the donor."  (Regulation 18215.)  A payment is made for political purposes if it is, among other things, for the purpose of influencing or attempting to influence the action of the voters for or against the nomination or election of a candidate or candidates, or the qualification or passage of any measure.  (Regulation 18215, subd.(a)(1).)  A copy of that regulation is enclosed.

Regulation 18217 (copy enclosed) provides a definition of controlled committee applicable to organizations that are tax-exempt under section 501 of the Internal Revenue Code but are not formed or existing primarily for political purposes.  (See Regulation 18217(f).)  Regulation 18217(a) provides that a nonprofit association will be considered a controlled committee if:

“(1)  A candidate, his or her agent, or any committee he or she controls, exercises significant influence over the actions and decisions of the organization, or acts jointly with the organization in connection with the making of expenditures.

(2)  The organization qualifies as a committee under Government Code Section 82013(a), and the organization is operated for political purposes.  For purposes of this regulation, an organization is ‘operated for political purposes’ if either of the following applies:

(A)  The organization receives or expends funds for the purpose of influencing or attempting to influence the action of the voters for or against the nomination or election of a candidate or the qualification or passage of any measure.

(B)  The organization makes contributions to candidates or their controlled committees.”

A candidate may be involved with a nonprofit organization without the entity becoming an additional controlled committee of the candidate if certain criteria are met.  Regulation 18217(b) provides that a nonprofit organization is presumed not to be significantly influenced by a candidate if:

“(1)  The candidate is not substantially involved in the day‑to‑day operations of the organization, and the organization is controlled by a board of directors with 3 or more members, two‑thirds of whom are not:

(A)  Candidates;

(B)  Agents, campaign staff, employees, or persons otherwise under the control of a candidate; or

(C)  Brothers, sisters, parents, children, spouses, brothers‑in‑law, sisters‑in‑law, sons‑in‑law, daughters‑in‑law, mothers‑in‑law or fathers‑in‑law of a board member who is a candidate.

(2)  The name of the organization does not include the name of the candidate.  For purposes of this subdivision (b)(2) the term ‘name of the candidate’ means the candidate’s first and last name or some other unambiguous reference to the candidate.”

With the information you have provided, it appears no reporting requirement exists for the Foundation with respect to the provisions of the Act.  A more definitive opinion, however, 

with respect to a specific donation, expenditure or other activity of the Foundation must await the particulars of that scenario.  Also, we render no opinion as to other reporting requirements that may exist with respect to other legal regimes.

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Luisa Menchaca

Assistant General Counsel

By:
C. Scott Tocher

       
Staff Counsel, Legal Division

LM:CST:tls

Enclosures

�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 





