March 30, 2001

J. Dennis Crabb

Rollston, Henderson, Rasmussen & Crabb

591 Tahoe Keys Boulevard, Suite D8

South Lake Tahoe, California  96150

 Re:  Your Request for Advice

         Our File No.  A-00-066
Dear Mr. Crabb:

This letter is in response to your request for advice on behalf of Town of Truckee Councilmember Ron Florian regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTIONS
1. May Councilmember Florian participate in all or a discrete portion of the decision making process for the Boca Sierra specific plan application?

2. If Councilmember Florian disposes of his remaining Safeway stock, will he then be eligible to participate?

CONCLUSIONS
3. Councilmember Florian may participate is some portions of the decision making process if the decisions can be segmented as discussed below.

4. If he sells his Safeway stock on an exchange and does not know the identification of the buyer, divestiture will eliminate the conflict of interest as to Safeway and he may participate in the decision, absent some other disqualifying economic interest.

FACTS
The Town of Truckee will soon be considering adoption of the specific plan for the proposed Boca Sierra Estates development project, commonly known as Planned Community 2.  

We previously issued advice concerning possible conflicts of interest for Councilmember (formerly Mayor) Florian concerning the project (Crabb Advice Letter, No. A-98-174).  You are seeking further advice due to the fact that some of the circumstances have changed. 

The proponents have now commenced the process of obtaining entitlements and a draft environmental impact report is in circulation.  While there have been changes in the details, the proposed project still contains both residential, lodging, and commercial components, as well as a golf course.  The commercial component of the project would consist of office and retail development, including a new supermarket.  The residential component of the project would consist of multi-family residential units, and lots for the construction of single-family residences.

Councilmember Florian retired from his position as the manager of the Safeway store in Truckee.  His only remaining connection with Safeway Stores is Safeway stock from a 401(k) plan that was converted to an IRA.  Safeway is listed on the New York Stock Exchange.

Mr. Florian is in the process of opening a retail store specializing in wine and cheese at the Gateway Center.  That center is within the town limits and approximately three miles from the Boca Sierra site.  There are a number of retail stores in town selling similar products, although not in a specialized configuration.  There are no wine and cheese specialty stores proposed for the Boca Sierra commercial area at this point, although that could happen as the project specifics evolve.

ANALYSIS


Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  In order to determine whether the prohibition in section 87100 applies to a given decision, regulation 18700 provides a standard eight-step analysis.

Conflicts of Interest

Steps 1 & 2

The conflict-of-interest provisions of the Act prohibit a public official from making, participating in making, or in any way attempting to use his or her official position to influence a governmental decision in which the public official knows, or has reason to know, that he or she has a financial interest.  (Section 87100.)  As a council member, Mr. Florian is considered a public official.  (Section 82048.)

Step 3

Whether a public official has a financial interest in a decision is governed by Section 87103, which provides, in part, that:

  “A public official has a financial interest in a decision within the meaning of 

Section 87100 if it is reasonably foreseeable that the decision will have a material 

financial effect, distinguishable from its effect on the public generally, on the 

official, a member of his or her immediate family, or on any of the following:

  (a)  Any business entity in which the public official has a direct or indirect 

investment worth two thousand dollars ($2,000) or more.

***

  (c)  Any source of income, except gifts or loans by a commercial 

lending institution made in the regular course of business on terms available to the 

public without regard to official status, aggregating five hundred dollars ($500)

or more in value provided or promised to, received by, the public official 


within 12 months prior to the time when the decision is made. 

  (d)  Any business entity in which the public official is a director, officer, partner, 

trustee, employee, or holds any position of management.”

As such, Councilmember Florian may not participate in any governmental decision regarding the Planned Community 2 project that will have a reasonably foreseeable material financial effect upon any of his economic interests that is distinguishable from the effect on the public generally.  To facilitate our analysis of whether Councilmember Florian has an economic interest that will require him to be disqualified from decisions regarding the Planned Community 2 project, we will examine the interests separately.

Investment Interest in Safeway:
Councilmember Florian is a stockholder in Safeway Stores through his IRA.  As you acknowledge, Safeway is listed on the New York Stock Exchange.  

 While you do not indicate the value of Councilmember Florian's interest in Safeway, your previous letter requesting advice of the Commission indicated holdings of "material value" in Safeway Stores and we proceed on the assumption that that fact has not changed.  

If a public official sells his or her stock on the open market and does not know the identity of the buyer, the public official will no longer have an economic interest in that business entity nor would he have an economic interest in the buyer.  That public official, then, would be able to participate in a decision affecting that business entity.  (§ 82030, subd. (b)(12).)  

On the other hand, if a council member sells his or her stock privately and knows the identity of the buyer, the official will have to report the buyer as a source of income on his statement of economic interests.  (Section 82030, subd.(a).)  Then the council member would have to consider the possible effect of the decision on the buyer and would be disqualified from participating in a decision that would foreseeably and materially affect the buyer for 12 months after he or she sold the stock.  (Dean Advice Letter, No. A-88-425.)  

Accordingly, if Councilmember Florian disposes of his interest in Safeway Stores on the open market and does not know the identity of the buyer, he will be able to participate in a decision affecting Safeway Stores (assuming he has no conflict arising based on other economic interests, as discussed below).

In addition to having a potential conflict of interest by virtue of a decision affecting an entity in which Councilmember Florian owns stock, Mr. Florian may also have a conflict if there will be a reasonably foreseeable material financial effect on a source of income of $500 or more.  (Section 87103, subd.(c).)  Put another way, if a conflict is based on a business entity that is a source of income, the conflict will last for 12 months after the official received income from the business entity.

While your letter indicates Mr. Florian has retired from Safeway Stores, you do not indicate when that happened or whether he has received additional income in the last 12 months.  If he retired more than one year ago and has received no compensation or other wages or income (equal to or exceeding $500 in the past year), then Councilmember Florian does not have a conflict of interest under 87103, subdivision (c).  If compensation from Safeway was received during the last year and equal to or exceeding $500, the public official will have a conflict of interest for 12 months after he received the compensation.
 
Wine and Cheese Store:
Councilmember Florian is "opening" a wine and cheese store within the town limits and within 3 miles of the Boca Sierra site.  You do not indicate whether the store is incorporated or the precise interest Mr. Florian has in the store.  We shall assume for the sake of analysis, however, that he is a director, officer, partner, trustee, employee, or holds a position of management.  As an employee, he may have an economic interest pursuant to Section 87103(d).  He may also have an economic interest in the market as a source of income to him of $500 or more within the previous 12 months, if the store has been opened for business.  (Section 87103(c).)  Thus, a decision affecting the wine and cheese store could also have a personal financial effect on Councilmember Florian  based on any income he receives from the market.  Finally, he could also have an interest under Section 87103(a) if his ownership interest is $2,000 or more.

Accordingly, Councilmember Florian  may not make, participate in making or use his official position to influence any decision involving the Boca Sierra project, if it is reasonably foreseeable that the decision will have a material financial effect on the wine and cheese store or income he receives from the store.

Steps 4, 5, & 6

Is it reasonably foreseeable that the decision will have a material financial effect on the official’s economic interest?
Once the official identifies his or her economic interest, the official must evaluate whether it is reasonably foreseeable that a governmental decision will have a material financial effect on the economic interest.  First, the official must determine whether the economic interest will be directly or indirectly involved in the decision.  Based upon the type of involvement, the official must then apply the appropriate materiality standard to ascertain whether the financial impact of the decision will be material.  After the official finds the pertinent materiality standard, he or she must decide whether it is reasonably foreseeable that the standard will be met.

1.  Direct or Indirect Involvement 

A person who is a source of income is directly involved in a decision if the person is the named party in, or the subject of, the decision.  (Regulation 18704.1(a)(2).)  A person is the subject of a decision if the decision involves the issuance, renewal, approval, denial or revocation of any license, permit or contract with the person.  (Id.)  If a person is not directly involved in the decision, the person is indirectly involved for purposes of applying the materiality standards. None of the economic interests you describe are named parties in or the subject of decisions regarding that project.  Therefore, they are indirectly involved in such decisions for purposes of determining materiality.

2.  Applicable Materiality Standard
Safeway


For business entities that are indirectly involved in a decision, the pertinent materiality standard is set forth in Regulation 18705.1(c).  (A copy of that regulation is enclosed.)  The materiality thresholds in the regulation vary depending upon the size of the business entity.  If Safeway is listed in the Fortune 500, apply the materiality thresholds in part (1) of 18705.1, subdivision (c).  If Safeway is listed on the New York Stock Exchange (or is eligible for listing on that exchange), apply the standards set forth in part (2) of subdivision (c).  If Safeway is listed or meets the financial criteria for listing on the NASDAQ/AMEX, apply the standards described in part (3) of subdivision (c).  Generally, these various standards ask whether Safeway's revenues, assets or expenses will be affected by the given dollar threshold.

The Store
For business entities that are indirectly involved in a decision, the pertinent materiality standard is set forth in Regulation 18705.1(c).  The materiality thresholds in the regulation vary depending upon the size of the business entity.  For relatively small businesses indirectly involved in a decision, such as Mr. Florian's store, the effect of a decision is material if it will increase or decrease:  (1) the gross revenues of $20,000 or more in a fiscal year; (2) the existing expenses of $5,000 or more in a fiscal year; or (3) the value of assets or liabilities of $20,000 or more.  (Regulation 18705.1(c)(4).)

Personal Financial Effect - Income Received from the Store
With regard to the official’s personal expenses, income, assets or liabilities, the effect of a decision is material if it will result in an increase or decrease of those interests by $250 or more in a 12-month period.  (Regulation 18705.5.)  However, when applying this rule, a financial effect on the gross revenues, expenses, or value of assets and liabilities of a business entity in which the official has an investment interest shall not be considered.  (Reg. 18705.5.)

3.  Is it reasonably foreseeable that the applicable materiality standard will be met as a result of the decision?
The Commission has interpreted “reasonably foreseeable,” as that term is used in the Act, to mean “substantially likely.”  (Regulation 18706.)  A material financial effect need not be a certainty as a result of the decision, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


Safeway

You must determine, based on Safeway's size, which materiality threshold level applies (see step 2 above) and determine whether it is reasonably foreseeable that Safeway will be affected in a such a manner.

The Store
Under your facts, of course, it appears the store has not yet opened.  While revenues may only be the subject of conjecture, you provide no estimates of anticipated revenues - with or without the Boca Sierra project.   Based, however, on the fact there are no similar wine and cheese stores in the area and the fact that the store is less than three miles from the Boca Sierra project's anticipated 600 multi-family and single-family residences, we anticipate there will be an impact on the store.  You must determine whether this financial effect is in excess of the minimum values denoted by Regulation 18705.1, subdivision (c)(4).  

Segmentation of Decisions:
The council member may participate in some decisions relating to the project, if they are severable from decisions to which disqualification applies.  Generally, each decision must be analyzed independently to determine if there will be a foreseeable material financial effect on an official's financial interest.  (In re Owen (1976) 2 FPPC Ops. 77.)  

We have, for example, previously advised that large and complex decisions may, under certain circumstances, be divided into separate decisions so that an official who has a disqualifying interest in one component of the decision may still participate as to other components in which the official has no financial interest.  (Merkuloff Advice Letter, No. I‑90‑542; Huffaker Advice Letter, No. A‑86‑343.) 

Where decisions concerning the specific plan may be considered separately, the following procedure should be followed to permit the council member's participation:

1.  The decisions for which the council member has a disqualifying financial interest must be segregated from the other decisions; 

2.  The decisions for which the council member is disqualified must be considered first, and a final decision reached without his or her participation; 

3.  Once a decision has been made on the portions of the specific plan in which the council member has a disqualifying interest, he may participate in the deliberations regarding other portions of the specific plan, so long as those deliberations do not result in a reopening or in any way affect the decisions from which he was disqualified.  (Huffaker Advice Letter, supra.)

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Luisa Menchaca

General Counsel

By:
C. Scott Tocher

       
Counsel, Legal Division

LM:ST:jg

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 


�  At the outset, we observe that the new facts you have provided are, essentially, that: 1) Councilmember Florian has retired from Safeway Stores; and 2) Councilmember Florian is opening a wine and cheese store.  To the extent our previous advice letter drew conclusions and rendered advice with respect to interests unchanged by the facts above, that analysis and those conclusions stand.


�  Dividends from securities registered with the Securities Exchange Commission are not considered income.  (Section 82030(b)(5).)   Proceeds from the sale of securities, however, may be considered income.


�   Regulation 18703.3, subdivision (b), which defines sources of income from former employers, states a source of income shall not include a former employer if all income from the employer was received by or accrued to the official prior to the time he became a public official; the income was received in the normal course of the employment; and there was no expectation by the official at the time he assumed office of renewed employment with the former employer.








