March --, 2000

Michael F. Graham

The Aeon Group, Inc.

Post Office Box 848

Cool, California  95614

 Re:  Your Request for Advice

         Our File No. A-00-080
Dear Mr. Graham:

This letter is in response to your request for advice about the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTION
Your company is considering a venture with IBM.  If you are successful, IBM will become a source of income to you.  Will you then have a conflict of interest if you provide technical oversight over the procurement activities of the Franchise Tax Board relating to a project on which IBM intends to bid?

CONCLUSION
Yes.  You will be disqualified from making any recommendations regarding the procurement activities of the Franchise Tax Board relating to the automation project if IBM becomes a source of income to you and intends to bid on the project.

FACTS
The Aeon Group, Inc. (“Aeon”) is under contract with the State Health and Human Services Data Center (“HHSDC”).  Under the terms of this contract, Aeon employees provide project management services to HHSDC on the California Child Support Automation Project (previously known as “SACSS”).  You are president of Aeon, and have a 20 percent investment interest in the company worth $1,000 or more.

Under the contract, you serve as the assistant manager for the Child Support Automation Project.   As an assistant manager, you are a consultant for HHSDC and your position is designated in the agency’s conflict of interest code.  You have also served on the Davis Administration’s Child Support Transition Team (“team”).  This team made decisions for the new Department of Child Support Services until a director was appointed.  While you were on the team, you had numerous contacts with Gerald Goldberg, the executive officer of the Franchise Tax Board (“FTB”), and his senior staff members.

The new director of the Department of Child Support Services (“DCSS”) has announced his intention to move the Child Support Automation Project from HHSDC to his department.  As a result, your contract will be transferred to DCSS.  Part of your duties will include providing technical oversight of work performed by FTB.  As an agent for DCSS, FTB will be handling the procurement for the automation project.  Your oversight duties will include making recommendations to DCSS regarding FTB activities on the project.  In addition, Mr. Goldberg and his senior staff at the FTB often ask for your technical advice.

Your consulting firm, Aeon, often teams up with other companies to pursue business opportunities with the State of California.  IBM has recently asked Aeon to join forces on a maintenance contract for an automated child welfare system, a separate project from the Child Support Automation System.  Aeon would like to pursue the business opportunity.  However, if it is successful in this venture, Aeon would receive income from IBM.  You believe IBM intends to bid on the Child Support Automation Project that Aeon is presently involved with because only a few companies offer automation services and IBM is one of them.  The contract to build the automation system is worth $100 to $200 million.  Aeon will not be bidding on the project.

ANALYSIS
The Act prohibits a public official from making, participating in making, or in any way attempting to use his or her official position to influence a governmental decision in which the official knows, or has reason to know, that he or she has a financial interest.  (Section 87100.) The Commission has developed an eight‑step approach for determining whether an individual has a conflict of interest in a decision.  (Regulation 18700(b).)

1.  Public Official
The conflict‑of‑interest prohibition only applies to public officials.  (Section 87100.)  As a consultant designated in HHSDC’s conflict of interest code, you are a public official subject to the prohibition.  (Section 82048.)

2.  Conduct Covered
The prohibition covers specific conduct:  making, participating in making, or attempting to use one’s official position to influence a governmental decision.  Regulations 18702‑18702.4 define these terms.  By making recommendations to your supervisor regarding FTB activities related to the Child Support Automation Project, you will be engaging in conduct covered by the prohibition.  (Regulation 18702.2(b)(2).)

3.  Economic Interest
An official has a disqualifying financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official,
 or on the following enumerated economic interests: 

1.  Any business entity in which the official has a direct or indirect investment worth $1,000 or more. 

2.  Any real property in which the official has a direct or indirect interest worth $1,000 or more. 

3.  Any source of income of $250 or more provided to, received by, or promised to the official within 12 months before the decision. 

4.  Any business entity in which the official is a director, officer, partner, trustee, employee, or holds any position of management. 

5.  Any donor of gifts worth $300 or more provided to the official within 12 months before the decision.  (Section 87103(a)‑(e).)

You have described one present economic interest.  You are the president of Aeon and have a 20 percent investment interest in that company worth $1,000 or more.  (Section 87103(a) and (d).)  In addition to your present economic interest in Aeon, you have described a potential economic interest in IBM.  The term “income” includes the pro rata share of any income of a business entity in which the official owns a 10 percent interest or more.  (Section 82030(a).)  

If Aeon and IBM join forces on a maintenance contract for an automated child welfare system, Aeon would receive income from IBM.  Presumably, your pro rata share of this income would be $250 or more in a 12-month period.  (Section 87103(c).)  Although you do not have a present economic interest in IBM, you will have an economic interest in that company if IBM becomes a source of income to Aeon as a result of the venture.

You have only asked about your potential economic interest in IBM.  Moreover, it does not appear from your facts that your duties as a consultant on the Child Support Automation Project will have any financial effect on Aeon, since Aeon will not be bidding on the project.  Therefore, the rest of this letter will only address IBM as a potential disqualifying financial interest to you.

Once a public official identifies his or her economic interests, the official must evaluate whether it is reasonably foreseeable that the decision will have a material financial effect on one of those economic interests.  This determination takes three steps.  First, the official must determine whether the economic interest will be directly or indirectly involved in the decision.  (Regulation 18700(b)(4).)  Based upon the type of involvement, the official must then find the applicable materiality standard set forth in Commission regulations.  (Regulation 18700(b)(5).)  After finding the applicable materiality standard, the official must then decide whether it is reasonably foreseeable that the standard will be met.  (Regulation 18700(b)(6).)

4.  Direct Versus Indirect Involvement
A business entity that is a source of income is directly involved in a decision if the entity initiates, is a named party in, or the subject of, the decision.  (Regulation 18704.1(a).)  An entity is the subject of a decision if the decision involves the issuance, renewal, approval, denial or revocation of any license, permit or contract with the person.  (Ibid.)  As a potential bidder, IBM will be directly involved in FTB’s decision to accept a bid for the construction of the Child Support Automation System.

5.  Applicable Materiality Standard
Regulation 18705.3(a) sets forth the materiality standard for sources of income that are directly involved in a decision.  Under this standard, if a source of income is directly involved in a decision, any financial effect of the decision on the source of income, even as little as a one-penny effect, is material.

6.  Foreseeability
Once a public official finds the relevant materiality standard, the official must determine whether it is reasonably foreseeable that the materiality standard will be met as a result of the decision.  A financial effect is considered reasonably foreseeable if at the time a governmental decision is made there is a substantial likelihood that it will occur. (Regulation 18706.)  A material financial effect need not be a certainty as a result of the decision, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)

Having completed each step in the analysis, we can now frame the significant issue presented by your request:  Is it substantially likely that the decision to select a company to build the Child Support Automation System will have some financial effect on IBM?  The general rule set forth in the Commission’s opinion, In re Thorner, supra, is that when a business entity in which the official has an economic interest makes a bid on a government contract, or is preparing to make a bid, a financial effect on that business entity is reasonably foreseeable even if there is substantial competition.  This rule applies to decisions that lead up to the contract, such as the decision that sets the foundation for the contractual relationship.  Conversely, if a business entity does not intend to bid on a contract and has no other current or contemplated connection with the contract, it is not foreseeable that the decisions regarding and leading up to the contract will have a financial effect on the business entity.

You believe IBM intends to bid on the Child Support Automation Project.  If FTB selects IBM to design the automation system, it is reasonably foreseeable that the decision will have some financial effect on IBM.  Similarly, losing the competition will have a financial effect on IBM since it will have lost an opportunity to increase its profits.  Therefore, if IBM becomes a source of income to you, you will be disqualified from making any recommendations regarding FTB’s procurement activities related to the Child Support Automation Project.

If you have other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Luisa Menchaca

Assistant General Counsel

By:
Julia Bilaver

       
Staff Counsel, Legal Division

LM:JB:tls

�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations.  The Commission does not provide advice regarding other ethics laws which restrict the ability of specified public officials to enter into contracts, such as Government Code section 1090, and Public Contract Code sections 10410 and 10411.


�  A decision will have a financial effect “on the official,” within the meaning of Section 87103, if the decision will affect the official’s personal expenses, income, assets, or liabilities, or those of his or her immediate family.  (Regulation 18703.5.)  This is known as the “personal financial effect” rule.  It does not appear from your facts that making recommendations to your supervisor regarding FTB activities will have any effect on any income you might receive from IBM.


�  A person can become a disqualifying source of income to an official if that person has “promised” income to that official.  An official has received “promised income” if he or she has a legally enforceable right to that income.





