 





June 1, 2000

Daniel J. McHugh

City Attorney, City of Redlands

P.O. Box 3005

Redlands, CA  92373-1505

 Re:  Your Request for Advice

         Our File No. A-00-081
Dear Mr. McHugh:

This letter responds to your request for advice on behalf of Redlands City Councilmember Karl N. (“Kasey”) Haws regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please note that this letter should not be construed to evaluate any conduct that has already taken place.  (Regulation 18329(b)(8)(A).) 

QUESTIONS
1.  Is Councilmember Haws prohibited from participating in the decision to annex properties in the “Donut Hole” area?

2.  Is he prohibited from participating in any decision relating to agreements with the United Donut Hole Property Owners Association?

3.  Is he prohibited from participating in any decision relating to Assembly Bill 1544?

4.  Is he prohibited from participating in any decision regarding the city’s lawsuit against San Bernadino County concerning the county’s general plan amendment?

5.  Is he prohibited from discussing with persons, and taking action on, the processing and consideration of Redlands Joint Venture’s development application? 

6.  Is he prohibited from participating in the settlement of the city’s lawsuit against the County of San Bernadino and the Redlands Joint Venture if the settlement agreement would also benefit other Donut Hole property owners?

CONCLUSIONS
1.  Yes.  He may not participate in the decision to annex the Donut Hole area since it is substantially likely that the decision will have some financial effect on the fair market value of the property owned by a source of income to him.

2-6.  Councilmember Haws may not participate in any of these decisions if it is substantially likely that the decision will increase or decrease his source of income’s:  (1) gross annual receipts by $1,000,000 or more in a fiscal year; (2) avoided or incurred expenses by $250,000 or more in a fiscal year; or (3) value of assets or liabilities by $1,000,000 or more.

FACTS
A.  Annexation Proposal
On several occasions since 1991, the City of Redlands has attempted to annex the “Donut Hole.”  The Donut Hole is an unincorporated area within the city’s sphere of influence comprising approximately 1,200 acres, and is completely surrounded by the city.  A “sphere of influence” designates the city’s future boundary and service area.  A city does not control the territory in its sphere of influence until it actually annexes the property.  The city’s population is approximately 65,000, and 64 property owners own property in the Donut Hole area.

The Church of Jesus Christ of Latter-day Saints (the “church”) owns 15.5 acres of property in the Donut Hole.  Councilmember Haws has served as legal counsel to the church for many years.  The church has an annual gross income of $6 billion.  During the past 12 months, the church has paid more than $100,000 to Mr. Haws’ law firm.  Mr. Haws is a partner and has at least a one-third ownership interest in that firm.  According to you, no nexus exists between Mr. Haws’ legal representation for the church and the Donut Hole decisions before the city.

The city is again considering annexing the Donut Hole properties.  Annexation could facilitate development in the Donut Hole area because a property’s ability to obtain utility services would be “easier” from a planning perspective if it is within the city.  The city is designated as the sole provider of utility services to the Donut Hole, and has the present capability to provide those services.  No other readily identifiable provider of utility services to the Donut Hole area exists.  In addition, annexation of the Donut Hole could affect the cost to develop properties in the Donut Hole area.  The city’s development fees are much greater than the county’s development fees.

B.  Negotiations with the Property Owners Association
Several Donut Hole property owners have requested “pre-annexation agreements”  as a quid pro quo for their not objecting to the annexation.  The pre-annexation agreement would “vest” certain laws of the city with the property owners so that subsequent city laws would not affect their properties.  The Donut Hole property owners have formed an organization called the United Donut Hole Property Owners Association (“UDHPOA”).  This coalition is negotiating with the city about the terms of pre-annexation and development agreements.  The church is not a member of the association, nor does it have any present plans to develop its property.   Nevertheless, UDHPOA has taken the public position that it intends on negotiating a “global solution” for the benefit of all Donut Hole property owners.

C.  Assembly Bill 1544
A local legislator has authored Assembly Bill 1544.  This bill would change existing planning and development laws that apply to the Donut Hole properties.  AB 1544 would provide the Donut Hole property owners with special exemptions to existing state laws governing the annexation of their properties, and the provision of utility services.  UDHPOA is sponsoring the legislation.  It wants the Donut Hole area to be removed from the city’s sphere of influence, and to ensure that other local agencies, besides the city, can provide services to the Donut Hole area.  The city has opposed the bill.

Specifically, the bill would declare that the determination of a city’s sphere of influence does not preclude any other agency from providing services to the area.  In addition, AB 1544 would allow specified Donut Hole property owners to remove the Donut Hole from the city’s sphere of influence.  The bill would also exempt local water companies that provide “parallel” water service in the Donut Hole area from the requirement that one public agency compensate another public agency for duplicate services.  Further, AB 1544 would exempt the local water district from the city’s permitting and approval requirements when constructing sewer and water lines along city streets.

D.  Lawsuit Affecting the County’s General Plan Amendment
The city has sued the County of San Bernadino challenging an amendment the county has adopted to its general plan.  This general plan amendment changes the county’s existing development rules and standards governing properties within the Donut Hole area.  The practical effect of the amendment is to facilitate the provision of utility services to the Donut Hole properties by removing the city as the exclusive provider of those services.  The amendment also changes the requirement that development projects in the Donut Hole area conform to the city’s planning standards.

E.  Redlands Joint Venture Project
Redlands Joint Venture, LLC is a partnership between the Curci/Turner Group and Majestic Realty Co.  The partnership owns 125 acres in the Donut Hole area.  It has a development application pending before the city for the construction of a shopping center.  Councilmember Haws has no financial or other relationship with Redlands Joint Venture.  You do not believe that the development of the partnership’s property will have any affect on the church’s property.

F.  Redlands Joint Venture Lawsuit
The Redlands Joint Venture is also involved in pending litigation with the city regarding certain development entitlements it received from the County of San Bernadino, and the provision of utility services it receives from the city.  In that litigation, the city sued the county to challenge the county’s formation of an improvement zone under an existing county service area to provide water and sewer services to the partnership’s properties.  The partnership is an intervener in the lawsuit.  The city and the partnership are involved in settlement discussions.  

ANALYSIS
The Act prohibits a public official from making, participating in making, or in any way attempting to use his or her official position to influence a governmental decision in which the official knows, or has reason to know, that he or she has a financial interest.  (Section 87100.) The Commission has developed an eight‑step approach for determining whether an individual has a conflict of interest in a decision.  (Regulation 18700(b).)

1.  Public Official
The conflict‑of‑interest prohibition only applies to public officials.  (Section 87100.)  As a member of the city council, Councilmember Haws is a public official.  (Section 82048.)

2.  Conduct Covered
The prohibition covers specific conduct:  making, participating in making, or attempting to use one’s official position to influence a governmental decision.  “Making a governmental decision” includes, among other things, voting on a matter, obligating one’s agency to any course of action, and entering into a contract.  (Regulation 18702.1(a)(1),(3),(4).)  Thus, Councilmember Haws will be engaging in conduct regulated by the Act if he deliberates and votes on:  (1) the decision to annex the Donut Hole area; (2) any decision related to litigation in which the city is a party; and (2) the decision to approve a development application.

In addition, “participating in making a governmental decision” includes, among other things, negotiating with a private person.  (Regulation 18702.2(a).)  Therefore, if Councilmember Haws participates in negotiations with UDHPOA regarding the annexation, or with Redlands Joint Venture regarding pending litigation between the city and the county, he will be engaging in conduct subject to the conflict-of-interest prohibition.

Finally, an official is “attempting to use his or her official position to influence a decision” if the official acts on behalf of his or her agency to influence a decision made by another governmental agency.  (Regulation 18702.3(b).)  Therefore, Councilmember Haws will be engaging in conduct regulated by Section 87100 if he tries to influence the Legislature’s decision regarding AB 1544.

3.  Economic Interest
An official has a disqualifying financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official,
 or on the following enumerated economic interests: 

1.  Any business entity in which the official has a direct or indirect investment worth $1,000 or more. 

2.  Any real property in which the official has a direct or indirect interest worth $1,000 or more. 

3.  Any source of income of $250 or more provided to the official within 12 months before the decision. 

4.  Any business entity in which the official is a director, officer, partner, trustee, employee, or holds any position of management. 

5.  Any donor of gifts worth $300 or more provided to the official within 12 months before the decision.  (Section 87103(a)‑(e).)

You have described two economic interests.  First, Councilmember Haws has an economic interest in his law firm.  He is a partner of his law firm, and has at least a one-third ownership interest in the firm.  (Section 87103(a), (c), (d).)  

Second, the councilmember has an economic interest in the church because it is a source of income to him.  The term “income” includes the pro rata share of any income of a business entity in which the official owns a 10 percent interest or more.  (Section 82030(a).)  Since the councilmember owns more than 10 percent of the law firm, a pro rata share of the fees the firm receives from the church is attributed to him.  Thus, Councilmember Haws has received $250 or more from the church within the last 12 months.  (Section 87103(c).)

It does not appear that Councilmember Haws’ economic interest in his law firm is in any way connected to decisions before the city concerning the Donut Hole area.  Therefore, the rest of the analysis will only focus on his economic interest in the church. 

Once a public official identifies his or her relevant economic interests, the official must evaluate whether it is reasonably foreseeable that the decision will have a material financial effect on one of those economic interests.  This determination takes three steps.  First, the official must determine whether the economic interest will be directly or indirectly involved in the decision.  (Regulation 18700(b)(4).)  Based upon the type of involvement, the official must then find the applicable materiality standard set forth in Commission regulations.  (Regulation 18700(b)(5).)  After finding the applicable materiality standard, the official must then decide whether it is reasonably foreseeable that the standard will be met.  (Regulation 18700(b)(6).)

4.  Direct Versus Indirect Involvement
Regulation 18704.1 describes when a person in which the official has an economic interest, including a nonprofit entity, is directly involved in a decision before the official’s agency.  Under the regulation, a person is directly involved in a decision if the person initiates, is a named party in, or the subject of, the decision.  (Regulation 18704.1(a).)  An entity is the “subject of a decision” if the decision involves the “issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”  (Ibid.)  When a person is not directly involved in a decision, we consider that person to be indirectly involved for purposes of finding the relevant materiality standard.
a.  Decision to Annex the Donut Hole Area
The church did not initiate the annexation proceedings, and it is not a named party in these proceedings.  The church, however, is the subject of the proceedings.   When the city annexes its property, the church will be entitled to a full range of municipal services from the city, including fire and police protection, as well as utility services.  Similarly, as an entity within city boundaries, it will not be entitled to municipal services from any other local agency.  Consequently, the annexation proceedings involve the “approval or denial of an entitlement” in the form of municipal services to the church.  As such, the church is directly involved in the city’s decision to annex its property.

b.  Negotiations with UDHPOA
The church did not initiate the negotiations between the city and UDHPOA, and it is not a named party in these discussions.  The church is also not the subject of these proceedings.  The negotiations may set the foundation for a future agreement between the city and the church, but at present it is not a party to these negotiations.  Therefore, the church is indirectly involved in the negotiations.

c.  Assembly Bill 1544

AB 1544 changes development laws that apply to the Donut Hole property owners.  However, the church did not initiate and it is not a named party in the legislation, or the city’s decision to oppose the legislation.  In addition, the church is not a subject of these decisions.  Neither the city’s nor the Legislature’s decision involves the issuance or denial of an entitlement to the church as a Donut Hole property owner.  AB 1544 may significantly change the law regulating proceedings that involve the granting of entitlements, but it does not by itself, result in a new or different entitlement to the church as a Donut Hole property owner.  As such, the church is indirectly involved in the Legislature’s decision to pass the bill, and in the city’s decision to oppose the bill.

d.  Lawsuit Affecting County’s General Plan Amendment

The church did not initiate, and is not a named party in, the lawsuit between the city and the county regarding the county’s general plan amendment that removes the city as the sole provider of utility services to the Donut Hole area.  In addition, the lawsuit does not, by itself, grant or deny any entitlement to the church as a Donut Hole property owner.  Therefore, the church is indirectly involved in the lawsuit.

e.  Redlands Joint Venture (Development Project and Lawsuit)
Redlands Joint Venture is a Donut Hole property owner seeking to build a shopping center in the Donut Hole.  It has a development application pending before the city.  It is also a named party in a city-initiated lawsuit regarding the county’s provision of water and sewer services to its property.  Both decisions involve the partnership’s proposed shopping center.  The church did not initiate, and is not a named party in, these decisions.  In addition, the church is not the subject of these decisions because they do not involve an entitlement to the church.  Therefore, the church is indirectly involved in the development application and the litigation.

5.  Applicable Materiality Standard
a.  Directly Involved Economic Interests
When a source of income, including a nonprofit entity, is directly involved in a decision, any financial effect of the decision, even a one-penny effect, is deemed to be material.  (Regulation 18705.3(a).)

b.  Indirectly Involved Economic Interests
Regulation 18705.3(b)(2) sets forth the materiality standards for sources of income, including nonprofit entities, that are indirectly involved in a decision.  For nonprofit entities whose gross annual receipts are more than $400 million, the effect of a decision is material if the decision will increase or decrease the entity’s:  (1) gross annual receipts by $1,000,000 or more in a fiscal year; (2) avoided or incurred expenses by $250,000 or more in a fiscal year; or (3) value of assets or liabilities by $1,000,000 or more.  (Regulation 18705.1(b)(1).)  This materiality standard applies to the church since its annual revenue is approximately $6 billion.

c.  Special Rule (Nexus)
Notwithstanding any other materiality standard applicable to nonprofit entities, a financial effect of a governmental decision on an official’s client is deemed to be material if a nexus exists between the decision and the official’s private sector duties.  (Regulation 18705.3(c).)  A nexus exists if the official receives income to achieve a goal or purpose that would be achieved, defeated, aided, or hindered by the decision.  You indicate that the church has no present plans to develop its property, and that no nexus exists between Mr. Haws’ legal services to the church and the Donut Hole decisions before the city.  As such, the nexus materiality standard does not apply to your facts.

Once a public official finds the materiality standard applicable to his or her economic interest, the official must determine whether it is reasonably foreseeable that the materiality standard will be met as a result of the decision.

6.  Foreseeability
An effect is considered reasonably foreseeable if at the time a governmental decision is made there is a substantial likelihood that it will occur.  (Regulation 18706.)  A material financial effect need not be a certainty as a result of the decision, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)  Consequently, the question becomes whether or not it is substantially likely that one of the decisions at issue will have a material financial effect on the church.

a.  Decisions in Which the Church is Directly Involved
The church is directly involved in the city’s decision to annex the Donut Hole area.  For this decision, the specific question is whether or not it is substantially likely that the decision will have any financial effect on the church, including any change in value in the church’s assets.  We conclude that some effect on the fair market value of the church’s property is substantially likely as a result of the annexation decision.  First, as you point out, annexation would make it easier for the church to obtain utility services from the city.  In addition, you also indicate that the cost to develop the property will increase as a result of the annexation.  (Regulation 18705(c)(2).)  Accordingly, Councilmember Haws may not participate in the city’s decision to annex the Donut Hole area.

b.  Decisions in Which the Church is Indirectly Involved
The church is indirectly involved in city negotiations with UDHPOA.  It is also indirectly involved in decisions relating to AB 1544; the city’s lawsuit against the county regarding the county’s general plan amendment; the Redlands Joint ‘s proposed shopping center; and the city’s lawsuit against the county regarding development entitlements provided to the partnership.  For all of these decisions, the specific question is whether it is substantially likely that the decision will increase or decrease the church’s:  (1) gross annual receipts by $1,000,000 or more in a fiscal year; (2) avoided or incurred expenses by $250,000 or more in a fiscal year; or (3) value of assets or liabilities by $1,000,000 or more.  (Regulation 18705.1(b)(1).)  Under your facts, the relevant inquiry is whether it is substantially likely that a decision will affect the fair market value of the church’s property by $1,000,000 or more.  If a $1,000,000 effect is substantially likely as a result of a particular decision, then the councilmember will have a conflict of interest and will be disqualified from participating in that decision.

7.  Public Generally Exception
An official who otherwise has a conflict of interest in a decision may still participate in the decision if the “public generally” exception applies.  (Section 87103.)  For this exception to apply, the decision must affect the official’s economic interests in substantially the same manner as it would affect a “significant segment” of the public.  (Regulation 18707.)  For decisions that affect real property owned by a source of income that is a nonprofit entity, the smallest “significant segment” is 10 percent or more of all property owners in the official’s district.

Councilmember Haws is elected at large.  Therefore his district is the city.  The city has a population of approximately 65,000.  Sixty-four property owners own property in the Donut Hole area.  For these property owners to constitute a significant segment of the public generally, the city must not have more than 640 property owners.  Since the city has a population of 65,000, it probably has more than 640 property owners.  If this is true, then the public generally exception will not apply to the decisions at issue in this letter.

8.  Legally Required Participation
The eighth step pertains to the “legally required participation” rule.  (See Regulation 18708.)  This rule only applies when several public officials in the same agency are simultaneously disqualified.  Thus, it does not appear to be relevant to your request.

If you have other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Luisa Menchaca

Assistant General Counsel

By:
Julia Bilaver

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 


�  A decision will have a financial effect “on the official,” within the meaning of Section 87103, if the decision will affect the official’s personal expenses, income, assets, or liabilities, or those of his or her immediate family.  (Regulation 18703.5.)  This is known as the “personal financial effect” rule.  It does not appear from your facts that a decision affecting the church’s property will impact the amount of income the councilmember receives from the church, which is a source of income to him.  Therefore, the personal financial effect rule does not apply.





