June 5, 2000

Colleen C. McAndrews

Bell, McAndrews & Hiltachk

1441 Fourth Street

Santa Monica, California 90401

 Re:  Your Request for Advice

         Our File No. A-00-083
Dear Ms. McAndrews:

This letter is in response to your request for advice on behalf of the Walt Disney Company about the gift provisions of the Political Reform Act (the “Act”).
  Please note that this letter should not be construed to evaluate any conduct that has already taken place.  (Regulation 18329(b)(8)(A).)

QUESTIONS
1.  Are meals, hotel rooms, and free admission to Disneyland provided to the Governor, the Superintendent of Public Instruction, the Secretary of the California Environmental Protection Agency, and the Secretary of the Resources Agency, as part of Jiminy Cricket’s Environmentality Challenge, reportable gifts to these officials?

2.  Are meals, hotel rooms, and free admission to Disneyland provided to the 22 members of the California Environmental Educations Interagency Network, as part of the Jiminy Cricket’s Environmentality Challenge, reportable gifts to these officials?

3.  The members of the California Environmental Education Interagency Network will be holding a working luncheon in April 2000 at a downtown Sacramento restaurant.  If Disney pays for the lunch, will the payment be a “gift” to each of the members?


CONCLUSIONS
1.  The four officials will be providing a service that is similar to participating in a panel.  Therefore, the free admission and lunch that they receive on the day of the event are not gifts.  In addition, any necessary lodging they receive is also not a gift.

2.  The members of CEEIN will be participating in an award ceremony at Disneyland.  Therefore, under the “official or ceremonial role” exception, free admission to the park is not a gift.  The ceremony exception, however, does not extend to the free lunch and lodging.  As to these gifts, Disney must report these payments as activity expenses unless Disney is not the source of the gift.

3.  Yes.  The lunch is a gift from Disney to each of the members of the task force.


FACTS
A.  The California Environmental Education Interagency Network
The California Environmental Education Interagency Network (“CEEIN”) is an interagency task force of environmental educators that represents various departments, boards, and commissions in the California Department of Education (“CDE”), the California Environmental Protection Agency (“Cal-EPA”), and the California Resources Agency.
  It was established through a Memorandum of Understanding between these three agencies.  The goal of CEEIN is to foster broader understanding of the state’s environmental, natural, and cultural resources by focusing its efforts on California schools.

CEEIN members are state employees who are assigned by their respective agencies to public education/environmental education programs.  Presently, CEEIN has 22 members.  These members meet monthly to discuss and share information about national and statewide environmental education efforts.  Monthly meetings allow participants to network with their counterparts at the other boards, departments, and commissions on a regular basis.  CEEIN does not have a formal budget.  Instead, member agencies provide in-kind and financial support.

B.  Environmentality Challenge
Each year, CEEIN and the Walt Disney Company (“Disney”) co-sponsor Jiminy Cricket’s Environmentality Challenge (“Environmentality Challenge”).  The California Integrated Waste Management Board has a contractual agreement with Disney for the contest.  Under the agreement, fourteen state agencies contribute approximately $39,000 annually to support the competition, and Disney contributes approximately $60,000.

The Environmentality Challenge is a fifth-grade educational program designed to promote environmental awareness and responsibility.  In 1994, CEEIN and Disney entered into a partnership to promote the contest.  The purpose of the partnership is to use the popular Disney characters as an incentive for increasing student participation in environmental education.  In 1999, the program reached more than 66,000 students across the state.

The Environmentality Challenge offers two levels of participation:  the pledge and the challenge.  Pledge participants may choose to do something simple to help the environment such as turning off lights when leaving a room.  Challenge participants, on the other hand, design and implement a class environmental action project.  These projects typically focus on a local community environmental issue or concern that the students themselves make a commitment to address.  The class submits information about their project in a portfolio which is entered into a statewide contest.  Eleven first place winners compete for the grand prize, which is an all-expense paid class trip to Disneyland.  The first place winners are selected by the K-12 Alliance, a nonprofit group that promotes science and mathematics.  CEEIN then chooses a grand prize winner.  In 1998, a class in Vicentia won the competition with a project that focused on the plant and animal life in the Santa Ana River’s ecosystem.  The class studied and produced an information pamphlet about a non‑native plant that had taken over the banks of the river bed, killing off much of the area’s plants and driving out wildlife.

C.  Award Ceremony at Disneyland
Disney rewards the grand prize winning class with a free trip to Disneyland, including a reception and a special ceremony.  During the day’s activities, the winning fifth-graders meet the public officials that have been invited to participate in the ceremony honoring the winning class.  CEEIN invites the same officials year after year to attend the ceremony, including the Governor, the Superintendent of Public Instruction, the Secretary of the California Environmental Protection Agency, the Secretary of the Resources Agency.  In addition, all 22 members of CEEIN may also attend the event.

The ceremony is not intended to provide a political platform, but is an educational experience and celebration to recognize the grand prize winning students.  During the morning of the event, the Governor, the Superintendent of Public Instruction, the Secretary of Cal-EPA, and the Secretary of the Resources Agency meet the students to discuss the environmental impact of their project.  You describe this meeting as a lively exchange in a panel format between the officials and the students.  One of the officials gives a brief speech.  Following the meet and greet session, the four high-ranking officials and the members of CEEIN participate in the ceremony honoring the students.

The attending officials pay for their own transportation and hotel costs.  However, Disney provides free lunch at Club 33, and free admission to the park.  In addition, one or two officials will receive a complimentary hotel room.  As a registered lobbyist employer, Disney has reported these payments as activity expenses.  Disney does not have any control over which officials will be invited to the ceremony.

D.  Environmentality Subcommittee
CEEIN has several subcommittees.  The Environmentality Subcommittee coordinates the Environmentality Challenge.  This subcommittee has a representative from each of the three parent agencies:  Cal-EPA, CDE and the Resources Agency, and representatives from the Environmental Policy Division at Disney.  The subcommittee meets as needed, usually more often in the summer months to prepare materials and gather resources for the next year’s competition.  Members of the subcommittee work as a team but report to the CEEIN group monthly to solicit input on significant decisions.  The subcommittee chair presents the subcommittee’s reports at CEEIN meetings and is the point of contact for Disney.

E.  CEEIN’s April Meeting
The members of CEEIN meet ten times a year.  Meetings are held on the third Friday of each month.  Usually the meeting is held at one of the member agencies.  This year’s April meeting was held at a restaurant in downtown Sacramento, called the Fourth Street Grille.  Disney would like to pay for this working luncheon.


ANALYSIS
The Act requires lobbyist employers to disclose payments made in connection with influencing legislative and administrative action.  (Section 86115.)  Among other things, lobbyist employers must itemize activity expenses and payments which would not have been made except to support or assist lobbying activity.  (Section 86116.)  “Activity expenses” include gifts provided to a state official or state candidate.  (Section 86111.)  In addition, gifts provided to a state official may not exceed $300 from any single source in a calendar year.  (Section 89503.)

A “gift” is any payment that confers a personal benefit on the recipient, to the extent that consideration of equal or greater value is not received.  (Section 82028(a).)  A “gift” also includes a discount in the price of anything of value unless the discount is made in the regular course of business to members of the public without regard to official status.  (Ibid.)  Free tickets to Disneyland, lunch and hotel room are reportable gifts and subject to the gift limit, unless a statutory or regulatory exception applies.  (See e.g., Litvack Advice Letter, A-93-105.)

A.  Payments Made to Meet and Greet Participants
In the morning before the ceremony, the Governor, the Superintendent of Public Instruction, the Secretary of Cal-EPA, and the Secretary of the Resources Agency will meet the students to discuss the environmental impact of their project.  You describe this meeting as a lively exchange in a panel format between the officials and the students.  In addition, one of the four officials will give a brief speech.

Under Regulation 18950.3, free admission and refreshments provided to an official during an event at which the official gives a speech, participates in a panel or seminar, or provides a similar service are not gifts to the official.  In addition, any necessary lodging and subsistence provided to the official directly in connection with the speech, including meals and beverages on the day of the activity, are also excluded from the definition of “gift.”  (Regulation 18950.3.)  Whether lodging and subsistence are “necessary” must be determined on a case-by-case basis for each official.  (Micheli Advice Letter, No. I-93-424.)

The panel presentation is in connection with the Environmentality Challenge event and is structured in a format suited for the students.  Therefore, we conclude that under these facts, the four officials will be providing a service that is similar to participating in a panel.  As such, the free admission and lunch that they receive on the day of the event are not gifts.  In addition, any necessary lodging they receive is also not a gift.

B.  Payments to CEEIN Members

1.  Free Admission to Disneyland
In specified circumstances, free admission to an amusement park is excluded from the definition of “gift:”

  “Passes or tickets which provide admission or access to facilities, goods, or services, or other tangible or intangible benefits (including passes to motion picture theaters, amusement parks, parking facilities, country clubs, and similar places and events, but not including travel or lodging) which are provided to an official are not gifts to the official [if]:


 * * *

    (d)  The tickets or passes are provided to the official of the agency for use by the official and his or her spouse and immediate family because the official has an official or ceremonial role or function to perform on behalf of the agency at the event in question.”  (Regulation 18944.1(d), emphasis added.)

Under Regulation 18944.1, free admission to Disneyland is not a gift if the official receiving the payment has an “official or ceremonial role or function” to perform on behalf of his or her agency.  (Regulation 18944.1(d).)  The purpose of this exception is to exempt officials from reporting payments that are analogous to reimbursement for expenses or per diem from a state or local government agency.  (Burns Advice Letter, No. A-93-111.)  Consequently, we only apply this exception when a public official participates in an official or ceremonial role or function while on state business.  (Ibid.)

Through various regulatory agencies and in partnership with Disney, the state has endeavored to promote environmental awareness by sponsoring an educational contest for elementary school students.  For the past five years, the grand prize winning class wins a free trip to Disneyland.  While at Disneyland, the students meet the officials who represent the myriad of agencies charged with the responsibility of protecting the state’s environment.  The students are then honored in a ceremony at which these state officials are present.  Under these facts, the “official or ceremonial role” exception applies to the state officials’ participation in this state-sponsored educational event.  

Accordingly, free admission passes to the members of CEEIN in exchange for their participation in the ceremony are not gifts to these officials.  The exception, however, does not extend to lodging.  (Regulation 18944.1.)  It also does not apply to meals and beverages unless those benefits are part of the ceremony, or are normally included in the general cost of admission to the park.  (See Girard Advice Letter, No. A-98-170a.)

2.  Free Lunch and Lodging on the Day of the Ceremony
Under Regulation 18945, a person is the source of a gift if the person makes a gift to an official and is not acting as an intermediary.  (Regulation 18945(a).)  Specifically, if a person makes a payment to a third party and in fact directs and controls the use of the payment to make a gift to one or more clearly identified officials, the person is the source of the gift to the official or officials, and the third party is an intermediary.  (Regulation 18945(a)(1).)  For example, in the Eisman Advice Letter, No. A-98-072, we advised that when a restaurant corporation gives funds to a team composed of state officials to cover team expenses, the source of the gift was the team and not the corporation.  In that letter, the funds were deposited in the team’s bank account, and the team captain, in consultation with team members, decided how the funds would be spent.

In this case, Disney has agreed to provide a free lunch and lodging to anyone CEEIN invites to the event.  Disney does not have any say over who will be invited.  Each year, however, the members of CEEIN have invited themselves, or their managers.  Nevertheless, under Regulation 18945, Disney must “direct and control” the gift to be considered the source of the gift.  It is not enough that Disney “knows” which officials CEEIN will choose to receive the gift.  Therefore, if, as you say, Disney has no control over who will be invited to attend the ceremony, CEEIN,
 not Disney, will be considered the source of the free lunch and lodging.

3.  Free Lunch at a CEEIN Meeting
Disney has also agreed to provide a free lunch to the CEEIN members at its April meeting.  With regard to this gift, Disney is making a gift to clearly identified officials, which are all of the members of CEEIN.  As such, Disney is the source of the free lunch provided at the Fourth Street Grille in Sacramento.  (Section 82028; Regulation 18945.)

If you have other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Luisa Menchaca

Assistant General Counsel

By:
Julia Bilaver

       
Staff Counsel, Legal Division

LM:JB:tls

�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 


�  The following agencies are members of CEEIN:  California Department of Education, California Environmental Protection Agency, California Air Resources Board, Office of Environmental Health Hazard Assessment, California Integrated Waste Management Board, State Water Resources Control Board, Department of Toxic Substances Control, Department of Pesticide Regulation, Resources Agency of California, California Coastal Commission, California Conservation Corps, California Energy Commission, Department of Boating and Waterways, Department of Conservation, Department of Fish and Game, Department of Forestry and Fire Protection, Department of Parks and Recreation, Department of Water Resources


�  The exception in Regulation 18944.2 does not apply because the respective agencies of the members of the interagency task force are not the recipients of the payments from Disney.


�  The Commission does not act as finder of fact when rendering advice.  (In re Oglesby (1975) 1 FPPC Ops. 71, 77.)  According to you, Disney has no control over who will be invited to the event.  However, if CEEIN consults Disney in any way regarding which officials will participate in the ceremony, then we consider Disney to be directing and controlling the gift for purposes of Regulation 18945.








