May 1, 2000

Henry Empeño, Jr.

Deputy City Attorney, City of San Bernardino

300 North 'D' Street

San Bernardino, California  92418-0001

 Re:  Your Request for Advice

         Our File No. A-00-084
Dear Mr. Empeño:

This letter is in response to your request for advice on behalf of Councilmember Wendy J. McCammack regarding the conflict of interest provisions of the Political Reform Act (the “Act”).
 

QUESTION
May Councilmember McCammack participate in a decision to declare Colarossi Construction in default and cancel the Highland Avenue streetscaping contract?

CONCLUSION
No.  Councilmember McCammack may not participate in a decision to declare Colarossi Construction in default and cancel the Highland Avenue streetscaping contract since the decision will result in a reasonably foreseeable material financial effect on her real property interest.

FACTS
Wendy McCammack is a councilmember for the City of San Bernardino which has an approximate population of 178,000 residents and approximately 59,000 households.  

Ms. McCammack and her husband own a printing business, Express Printing Signs and T’s (“Express”).   The business is located at 396-398 West Highland Avenue in the city of San Bernardino and is not listed in the New York Stock Exchange, American Stock Exchange, National Association of Securities Dealers National Market List, or the Pacific Stock Exchange. This business does not meet the financial standards for listing on the most recently published Fortune Magazine Directory of the 1,000 largest U.S. corporations, on the New York Stock Exchange, or on the National Association of Securities Dealers National Market List.  Ms. McCammack has received payments of $250 or more in the last 12 months from this business entity in which she has invested $1,000 or more.  Additionally, Ms. McCammack owns the land on which Express is located and has an interest of $1,000 or more in this real property.

In August 1999, the city council adopted Resolution No. 1999-192 awarding a contract to Colarossi Construction for installation of streetscaping on Highland Avenue in the amount of $158,433.  The project consists of approximately 8,722 feet of trenching, backfilling and restoration of asphalt concrete pavement on both sides of Highland Avenue between “E” Street and Waterman Avenue; construction of 320 square feet of sidewalk; installation of 100 “Queen Palm” trees and tree grates in the sidewalk on the public right-of-way;  and installation of the irrigation system.  Approximately 44 percent of the trenching has been completed.  Trenching has not been performed on the north side of Highland Avenue between “E” Street and Arrowhead Avenue and on both sides of Highland Avenue between Sierra Way and Waterman Avenue.  Ms. McCammack’s printing business sits on a portion of Highland Avenue on which trenching has not yet been completed.

At the May 1, 2000 council meeting, the mayor and common council will consider whether to declare Colarossi Construction in default and cancel the Highland Avenue streetscaping contract.  

ANALYSIS
The primary purpose for the conflict of interest provisions of the Act is to ensure that public officials, whether elected or appointed, perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  In furtherance of this goal, Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

Determining whether a conflict of interest exists under Section 87100 of the Act requires analysis of the following questions
:

Is Councilmember McCammack a “public official” within the meaning of the rules?
As a member of the San Bernardino city council, Ms. McCammack is a “member, officer, employee, or consultant of a state or local government agency” and, therefore, is subject to the conflict of interest provisions of the Act.  (Section 82048; Regulation 18701(a).)

Will Councilmember McCammack make, participate in making, or influence a governmental decision?
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Section 87100; Regulation 18702.1.)  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Section 87100; Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision before his or her own agency if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Section 87100; Regulation 18702.3.)  

As a city councilmember, Ms. McCammack will make, participate in making, or influence a governmental decision if she performs any of the actions detailed above.  Councilmember McCammack will “make a governmental decision” if she votes on whether to declare Colarossi Construction in default and cancel the Highland Avenue streetscaping contract.

What are Councilmember McCammack’s economic interests — the possible sources of a financial conflict of interest?
You have inquired and provided facts regarding only Ms. McCammack’s printing business.  For purposes of this letter, we assume that she has no other economic interests relevant to the governmental decision about which you inquire.  Therefore, we analyze only economic interests derived from her printing business and the real property on which it is located.

Councilmember McCammack has two economic interests which may potentially create a conflict of interest under the Act:

1.  Economic Interest in Express.

A public official has an economic interest in any business entity in which the public official has a direct or indirect investment of $1,000 or more.  (Section 87103(a).)  A public official also has an economic interest in any source of income from whom the public official has received $250 or more within 12 months prior to the time when the decision is made.  (Section 87103(c).)
  Since Ms. McCammack has an investment of $1,000 in Express and has received $250 in the last 12 months from this business entity, she has an economic interest in her printing business for purposes of conflict of interest analysis under the Act.

2.  Economic Interest in Highland Avenue Property.

A public official has an economic interest in any real property in which the public official has a direct or indirect interest worth $1,000 or more in fair market value.  (Section 87103(b); Regulation 18703.2(a).)  Because Ms. McCammack has $1,000 or more invested in her property located at 396-398 West Highland Avenue, she has an economic interest in this real property.

Are Councilmember McCammack’s  economic interests directly involved in the governmental decision?
1.  Indirect Involvement of Express.

A business entity such as Express is directly involved in a decision before an official’s agency when that entity or source, either directly or by an agent:

  (1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or:

  (2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.  (Regulation 18704.1(a).)

If a business entity does not meet the above criteria, then the business is indirectly involved in the governmental decision.  (Regulation 18704.1(b).)  Express has not initiated the proceeding involving Colarossi Construction nor is the subject of the proceeding.  Therefore, 

Ms. McCammack’s business is indirectly involved in the governmental decision before the 

San Bernardino City Council.

2.  Indirect Involvement of Highland Avenue Property.


An interest in real property is directly involved in a governmental decision under the following circumstances:

  (1)  The decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of real property in which the official has a direct or indirect interest (other than a leasehold interest) of $1,000 or more, or a similar decision affecting such property;

  (2)  The decision involves the issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use or uses of such property;

  (3)  The decision involves the imposition, repeal or modification of any taxes or fees assessed or imposed on such property; or

  (4)  The decision is to designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions; and real property in which the official has an interest, or any part of it is located within the boundaries (or the proposed boundaries) of the redevelopment area.  (Regulation 18704.2(a).)

If the decision does not meet any of the criteria in 18704.2(a)(1)-(4), then the real property interest is indirectly involved in the governmental decision.  (Regulation 18704.2(b).)  Because the governmental decision before the San Bernardino City Council does not have any of the characteristics given at 18704.2(a)(1)-(4), Ms. McCammack’s real property is indirectly involved in the decision.

Materiality standard — what kinds of financial impact on Ms. McCammack’s economic interests from the decision are considered material?
1.  Business Entity Materiality Standard for Express.

If Ms. McCammack’s printing business is not directly involved in a governmental decision, the materiality standards for an indirectly involved business entity must be applied.  (Regulation 18704.1(b).)

For a “small”
 business entity which is indirectly involved in a governmental decision, the effect of the decision is material when:

  (A) The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

  (B) The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

  (C) The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.  

(Regulation 18705.1(b)(7)(A) - (b)(7)(C).)

Therefore, if the decision to declare Colarossi Construction in default and cancel the Highland Avenue streetscaping contract will cause a financial effect on her printing business which rises to the monetary thresholds provided at 18705.1(b)(7)(A) - (b)(7)(C), the decision will have a “material financial effect” on this economic interest.

2.  Real Property Materiality Standard for Highland Avenue Property.

For indirectly involved real property interests, the effect of a decision is material if the public official’s property is located within a 300-foot radius of the boundaries of the property which is the subject of the decision, unless the decision will have no financial effect upon the official's property.
  (Regulation 18705.2(b)(1)(A).)  The effect of the decision also will be material where the decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or substantially improved services.  (Regulation 18705.2(b)(1)(B).)  Although Regulation 18705.2(b)(1)(B) is generally applied only when the official’s property itself will be receiving new services, this has also been applied where the official’s property will receive new or substantially improved services from sidewalk and street improvements to the public areas in front of the official’s property.  (Ennis Advice Letter, No. A-96-313.)

Since Express is located on Highland Avenue, “within 300 feet” of the property to be streetscaped under the Colarossi contract, and will receive new or substantially improved services, any financial effect, even a penny's worth, from the decision to declare Colarossi Construction in default and cancel the contract is deemed material. 

Is it reasonably foreseeable that the governmental decision will result in the materiality standard for each economic interest being met?
A material financial effect on an economic interest is reasonably foreseeable if it is substantially likely that one or more of the materiality standards applicable to that economic interest will be met as a result of the governmental decision.  (Regulation 18706.)

1.  Foreseeability of Meeting Business Entity Materiality Standard.

You have not provided us with specific information regarding Ms. McCammack’s business and the possible effects that streetscaping may have on Express’ gross revenues, expenses, assets, or liabilities.
  Therefore, we are unable to determine whether it is substantially likely that the decision will have one of the financial effects specified in Regulations 18705.1(b)(7)(A) - (b)(7)(C). 

 Nevertheless, based on the analysis below, we have determined that Councilmember McCammack will have a disqualifying conflict regardless of the decision’s effect on her printing business.

2.  Foreseeability of Meeting Real Property Materiality Standard.


Because it is substantially likely that streetscaping improvements to Highland Avenue on which Express is located might result in an increase, however slight, in the value of 

Ms. McCammack’s property, it is reasonably foreseeable that the decision will result in a material financial effect on her economic interest.  Specifically, the result of the decision will have either a positive or negative material financial effect on her economic interest regardless of the action the Council takes, whether it be to cancel, ratify, or even transfer the contract. 

Additionally, the effect of the decision is deemed material because the decision involves sidewalk or street improvements in front of Ms. McCammack’s property.

If Ms. McCammack has a conflict of interest, does the “public generally” exception apply?  Or is the conflict disqualifying?
The “public generally” exception provides that if the reasonably foreseeable material financial effect of a decision on the public official’s economic interest is indistinguishable “from its effect on the public generally,” then the public official does not have a disqualifying conflict of interest.  (Section 87103; Regulations 18700(b)(7), 18707(a).)  This exception exists because a public official is less likely to be biased by a financial impact on his or her economic interests when a significant part of the community is substantially likely to feel essentially the same impact from the governmental decision.  (Dickens Advice Letter, No. A-99-228.)

In particular, the reasonably foreseeable material financial effect on a public official’s economic interest is indistinguishable from the effect on the public generally if it is also reasonably foreseeable that the decision will affect a “significant segment” of the public “in substantially the same manner” as it affects the public official’s economic interest.  (Regulation 18707(b)(1) and (b)(2).) 

For decisions that affect the official’s economic interests (excluding interests in a business entity), a “significant segment” is comprised of:

  (i)  Ten percent or more of the population in the jurisdiction of the official’s agency or the district the official represents, or 

  (ii)  Ten percent or more of all property owners, all home owners, or all households in the jurisdiction of the official’s agency or the district the official represents.  (Regulation 18707(b)(1)(A).)

For decisions that affect a business entity in which the official has an economic interest, a “significant segment” is 50 percent of all businesses in the jurisdiction or the district the official represents, so long as the segment is composed of persons other than a single industry, trade, or profession.  (Regulation 18707(b)(1)(B).)
  Additionally, for decisions that affect any of the official’s economic interests, a “significant segment” will be affected if the decision will affect 5,000 individuals who are residents of the jurisdiction.  (Regulation 18707(b)(1)(C).)

There are also special purpose versions of the public generally exception which may apply in special factual situations.  (Regulations 18707.1 - 18707.6.)  However, based on the facts that you have provided regarding the improvement of one street, Highland Avenue, in the City of San Bernardino with approximately a population of 178,000 residents and 59,000 households, it does not appear that the public generally exception applies to Councilmember McCammack’s situation.

 Therefore, Ms. McCammack has a disqualifying conflict of interest in the decision to declare Colarossi Construction in default and cancel the Highland Avenue streetscaping contract. 

Even if Councilmember McCammack has a disqualifying conflict of interest, is her participation legally required?
The legally required participation rule provided by Regulation 18708 applies only in rare cases where several public officials in the same agency are simultaneously disqualified.  There is nothing to indicate that this exception is applicable to Ms. McCammack’s case based on the facts you have provided.

 
If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Luisa Menchaca

Assistant General Counsel

By:
Natalie Bocanegra

       
Staff Counsel, Legal Division

LM:NB:tls

Enclosure

�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 


�  These questions are based on the Act’s conflict of interest analysis provided at Regulation 18700(b).  The Commission document “Can I Vote?  Conflicts of Interest Overview” explains the steps of this analysis and is enclosed for your information.


�  Please note that “income” also includes a pro rata share of any income of any business entity in which the individual or spouse owns a 10 percent interest or greater.  (Section 82030.)  For purposes of this letter, this type of income is not further analyzed.


�  A “small” business is one not listed in the New York Stock Exchange, American Stock Exchange, National Association of Securities Dealers National Market List, or the Pacific Stock Exchange, or which does not meet the financial standards for listing on the most recently published Fortune Magazine Directory of the 1,000 largest U.S. corporations, on the New York Stock Exchange, or on the National Association of Securities Dealers National Market List.  These criteria are identified in Regulations 18705.1(b)(1); 18705.1(b)(2); 18705.1(b)(3); 18705.1(b)(4); 18705.1(b)(5); and 18705.1(b)(6).


�  This regulation does not apply to leaseholds which are addressed in Regulation 18705.2(b).


�  For decisions involving construction adjacent to a business site, we have previously advised that an increase in pedestrian or foot traffic may affect the number of customers and sales of a public official’s source of income.  (Estrada Advice Letter, No. A-92-501; Boehm Advice Letter, No. I-89-446.)


�  If Councilmember McCammack is also disqualified due to her business interest, the public generally exception must also be met under this business entity test before she could participate.





