May 2, 2000

G. Mark Graham

5 Ocho Rios Place

Danville, California  94568

 Re:  Your Request for Advice

         Our File No. I-00-085
Dear Mr. Graham:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
    

QUESTIONS
1.  You have consulted two real estate agents about the financial effect on your residence of a proposed development located 2,000 feet away.  You question whether the opinions of these two agents are enough or whether you should contact others to provide an opinion on this matter, and whether you should get the opinions in writing.  

2.  In addition, the realtors’ opinions are based on the project as proposed.  If major changes in size, scope, density, or land use were incorporated in the project, and you felt these changes would impact your property value, should you then recuse yourself from any further participation? 

3.  Finally, you ask whether the FPPC has a formula or standard for property value issues that can be applied in a case such as yours?

CONCLUSIONS
1.  To assist you in assessing the financial effect of a planning commission decision about a development located 2,000 feet from your residence, you may wish to obtain an independent appraisal that considers the factors set forth in regulation 18705.2(b)(4), as discussed below.  However, you are not required to do so.  Ultimately, you must make a good faith determination of the financial effect of the decision on your property.  

2.  Yes.  The conflict-of-interest analysis applies separately to each decision, so if major changes in size, scope, density, or land use are incorporated in the project, such that later decisions would have a $10,000 or greater effect on your residence, you are correct that you should disqualify yourself from participation in such decisions.  

3.  Regulation 18705.2(b)(4) outlines the factors to consider in determining whether the effect of a decision will be material on real property located between 300 and 2,500 feet from the property that is the subject of the decision. 

FACTS
You are a planning commissioner for the Town of Danville.  A proposed 200-unit subdivision, general plan amendment and development plan, which is located 2,000 feet from your primary residence is scheduled to be heard sometime in late May or early June.  Public comment on the environmental impact report is scheduled to start on April 11th and 25th.  You have spoken to two real estate agents and they have both stated that the proposed development will not affect your property’s value.

ANALYSIS
The Act prohibits public officials from making, participating in making or in any way attempting to use their official position to influence a governmental decision in which they have a financial interest.  (Section 87100.)  As a planning commissioner with the Town of Danville, you are a public official for purposes of the Act.  (Section 82048.)

1.  Economic interests.  An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on, among other enumerated economic interests, any real property in which the official has an interest of $1,000 or more.  (Section 87103(b).)  Section 82033 defines an “interest in real property” as follows:

   “Any leasehold, beneficial or ownership interest or an option to acquire such an interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family if the fair market value of the interest is one thousand dollars ($1,000) or more.”

You have an economic interest in your primary residence which is located 2,000 feet from a proposed 200-unit subdivision.  Accordingly, you may not make, participate in making, or use your official position to influence any governmental decision if it is reasonably foreseeable that the decision will materially affect your residence.

2.  Is it reasonably foreseeable that the decision will have a material financial effect on your economic interests?  To assess whether you have a conflict, you must evaluate whether it is reasonably foreseeable that a planning commission decision about the 200-unit subdivision  will have a material financial effect on your residence.  To do so, you must first determine whether your residence is directly or indirectly involved in the decision.  Based upon the type of involvement, you must then apply the appropriate regulatory standard to ascertain whether the financial impact of the decision will be material.  After you find the pertinent materiality standard, you must decide whether it is reasonably foreseeable that the materiality standard will be met.

3.  Direct or indirect involvement.  Real property is directly involved in a decision if the decision involves, among other things, altering the use of the property.  Such decisions would include rezoning, annexing, selling, purchasing, leasing, assessing, redeveloping or authorizing a specific use of the property.  (See generally regulation 18704.2.)  If real property is not directly involved in a decision, it is indirectly involved for purposes of applying the materiality regulations.  (Regulation 18704.2(b).)

The Danville planning commission will consider the proposed 200-unit subdivision, and the associated general plan amendment and development plan in late May or early June.  Your residence is not directly involved in these decisions, but will be indirectly involved.

4.  Appropriate materiality standard.  The relevant standard for real property indirectly involved in a decision is contained in regulation 18705.2(b).  Your residential property is located 2,000 feet away from the proposed subdivision.  Regulation 18705.2(b) provides that the effect of a decision is material on real property that is between 300 and 2,500 feet from property that is the subject of the decision if it is reasonably foreseeable that the decision will affect the fair market value of the real property by $10,000 or more, or the rental value by $1,000 or more in a one-year period.  (Regulation 18705.2(b)(1)(C).)

5.  Is it reasonably foreseeable that the applicable materiality standard will be met?  An effect is considered to be reasonably foreseeable if there is a substantial likelihood that it will occur.  (Regulation 18706.)  You must evaluate whether it is substantially likely that the planning commission decisions relating to the proposed subdivision will affect the fair market value of your residential property by $10,000 or more, or the rental value by $1,000 or more in a one-year period.  

In making this determination, you need to consider the factors listed in regulation 18705.2(b)(4): 

   “(4) For a decision which is covered by subdivision (b)(1)(C) or (b)(2)(A) or (b)(3), factors which shall be considered in determining whether the decision will have the effects set forth in subdivision (b)(1) and (b)(2) include, but are not limited to:  

    (A)  The proximity of the property which is the subject of the decision and the magnitude of the proposed project or change in use in relationship to the property in which the official has an interest;

    (B)  Whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property;

    (C)  In addition to the foregoing, in the case of residential property, whether it is reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, effects on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.”

During your evaluation, you must make a good faith effort to assess the effect of the decision on your property by using some reasonable and objective method of valuation.  (Russell Advice Letter, No. I-95-324.)  A public official is not required to, but may choose to obtain a real estate appraisal to assist in assessing the financial effect of a decision on his property for conflict- of-interest purposes.  For example, an official may want to obtain an appraisal if it appears that the decision will have some financial effect on the official’s property, but the official is not sure how much.  Or if a decision is particularly controversial, the official may feel more comfortable having an independent appraisal on which to rely.  Many jurisdictions will pay for appraisals obtained by officials for conflict-of-interest purposes.      

We have advised that an appraisal conducted by a disinterested and otherwise qualified real estate professional, that considers the factors listed in Regulation 18705.2(b)(4) above, will generally be considered a good faith effort to assess the financial effect of a decision on the official’s property.  (Perkins Advice Letter, No. A-99-024; Walter Advice Letter, No. I-92-345.)  Ultimately, however, the public official bears the responsibility of applying the standards set forth in the regulation.  (Bennetts Advice Letter, No. A-97-374.)  Thus, you will benefit by conducting a thorough assessment of the financial effects of the decision and documenting the facts and analysis on which the assessment is based.  (Mandeville Advice Letter, No. A-93-403.)

6.  The “public generally exception.”  Finally, even if a material financial effect on one or more of a public official’s economic interests is reasonably foreseeable, he or she still may not be disqualified.  If the reasonably foreseeable material financial effect of a governmental decision on the public official’s economic interest is indistinguishable “from its effect on the public generally,” then the public official does not have a conflict.  (Section 87103; Regulations 18700(b)(7), 18707(a).)  This rule is referred to as the “public generally exception.”  This exception exists because a public official is less likely to be biased by a financial impact on his or her economic interests when a significant part of the community is substantially likely to feel essentially the same impact from the governmental decision.  

Generally, the reasonably foreseeable material financial effect on a public official’s economic interest is indistinguishable from the effect on the public generally if it is also reasonably foreseeable that the decision will affect a “significant segment” of the public “in substantially the same manner” it will affect the public official’s economic interest.  (Regulation 18707(b)(1),(2).)  In general terms, applying the public generally exception requires two closely interrelated judgments.  Using rules found in the FPPC’s regulations, one must determine whether there is a “significant segment” of the public which is likely to be affected the governmental decision in “substantially the same manner” as is the economic interest which is potentially creating the conflict.   There are also “special purpose” versions of the public generally exception which may apply in special factual situations.  (See Regulations 18707.1 - 18707.6.)  

I have provided a copy of regulation 18705.2 and the fact sheet titled Can I vote? Conflicts of Interest Overview for your reference.  If you have other questions regarding this matter, please contact me at (916) 322-5660.





                








Sincerely,

Luisa Menchaca

Assistant General Counsel

By:
Hyla P. Wagner

       
Senior Counsel, Legal Division

Enclosures
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�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations.  Because you have requested general guidance about the Act’s conflicts provisions rather than a specific determination as to whether you have a conflict of interest, we are providing you with informal advice indicated by the file number prefix “I.”  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3).) 





