June 5, 2000

Richard D. Jones

City Attorney, City of La Habra

390 North Brea Boulevard, Suite A

Brea, California  92821

 Re:  Your Request for Advice

         Our File No.  A-00-086
Dear Mr. Jones:

This letter is in response to your request for advice on behalf of Councilmember Steve Simonian regarding the provisions of the Political Reform Act (the “Act”).
 Please bear in mind that nothing in this letter should be construed as evaluation of any conduct which may already have taken place.  Further, this letter is based on the facts as they have been presented to us.  The Commission does not act as the finder of fact in providing advice. (In re Oglesby (1975) 1 FPPC Ops.71.) 

QUESTION
May Councilmember Simonian participate in decisions concerning a proposed project involving Arco building a gas station and mini market on Home Depot property?

CONCLUSION
Mr. Simonian does not appear to have a conflict of interest with respect to income received from Q’s pool hall. Mr. Simonian, however, may have a conflict of interest if it is substantially likely that the city council’s decision whether to grant the use permits to Home Depot and Arco will affect the Solomon law firm by: 1) affecting the firm’s gross revenues by at least $10,000; 2) affecting the firm’s expenses by at least $2,500; or 3) affecting the value of the firm’s assets or liabilities by at least $10,000.  Also, as a general partner of the firm, 

Mr. Solomon personally may present a conflict of interest if Mr. Solomon’s personal income is affected by at least $1,000.

It does not appear that Mr. Simonian’s partnership with Mr. Solomon, which owns real property, is a conflict for Mr. Simonian. 

FACTS
The Home Depot in the City of La Habra (the “city) has entered into an agreement with Arco to build a gas station and mini market on Home Depot property.  There are several permits that will be required for the proposed project, which permits will run with the land.  For example, not only does the gas station require a conditional use permit, but the mini market will be selling alcohol and therefore also requires a condition use permit from the city. The city council shall consider whether to grant the use permits at an upcoming meeting.  It is your office’s understanding that if the city grants the permit to sell alcohol, Home Depot and Arco will then need to secure final approval from the Department of Alcoholic Beverage Control (“ABC”).  Your office indicated ABC will not grant the license unless the city grants the permit.

Councilmember Simonian has a business partner (“Solomon”) with whom he has had a business relationship for a number of years.  The partnership relates solely to several real estate holdings over time and only one property (not located in the city) is still included in the partnership.  The property is a triplex, located in Hermosa Beach more than twenty miles away; the partnership rents out two units and retains one unit for personal use.

Not included in the partnership, but in terms of a totally separate professional relationship, Mr. Simonian has done occasional consulting and training for Mr. Solomon’s firm, on an “as needed” basis.  In June 1999, Mr. Simonian was hired by a company, Q’s, as an independent consultant for a fee of $10,000.  At the time, Q’s was a client of Solomon’s and referred Q’s to Mr. Simonian because they required someone with his expertise.  Q’s is a pool hall where alcoholic beverages are sold.  Q’s is located in Los Angeles County, approximately 15 to 20 miles from La Habra.  Although Q’s would have paid Mr. Simonian directly, because of their business relationship, Mr. Simonian opted to have Q’s pay the fee to Mr. Solomon and 

Mr. Solomon then cut a check to Mr. Simonian.  This was basically a pass through payment and Mr. Solomon received nothing from Mr. Simonian’s work for Q’s and vice versa.

In addition to the $10,000 payment, Mr. Simonian has also conducted two recent seminars for Mr. Solomon’s clients.  One seminar was held on January 27, 2000 ($300 fee) and the most recent was on March 15, 2000 ($250 fee).  Your office indicated in telephone conversations that Mr. Simonian’s fees were paid by Mr. Solomon’s law firm.

Mr. Solomon, the individual with whom Mr. Simonian has a partnership relationship, is also an attorney specializing in ABC licensing law and has been hired by Home Depot and Arco to represent and assist them in the planning process regarding the conditional use permits and any other city required permits for the project.  The income that accrues to the attorney “partner” as a result of his representation of Home Depot and Arco, or any other client, in no way generates income for, or flows to Mr. Simonian.  The partnership is completely separate from each of the partners employment, i.e., Mr. Simonian’s partner’s income generated from his law practice does not relate in any way to the partnership’s real estate holdings, nor does Mr. Simonian’s consulting and training engagement have any impact on the partner’s law practice or the partnership’s real estate holdings.  It is your firm’s belief that Mr. Solomon is a controlling general partner of the law firm.

Because of Mr. Solomon’s legal expertise in ABC licensing law, he is retained by many clients in the city who ultimately may have to come before the city council for land use decisions.  Therefore, the potential for ongoing conflicts is present for Councilmember Simonian; he has already advised Mr. Solomon that he will no longer be available to provide consulting services in the future.

ANALYSIS
The Act's conflict‑of‑interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted a standard, eight-step analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.
  (Regulation 18700(b)(1)-(8).)  The following advice applies that standard analysis.  

1. Public Official.

The Act’s conflict-of-interest provisions apply only to “public officials.”  (Sections 87100, 87103; Regulation 18700(b)(1).)  As a member of the city council, Mr. Simonian is a “public official,” for purposes of the Act (see Sections 82048, 82041), and the conflict-of-interest rules apply to him. 

2. Making, Participating in Making, or Using Official Position to Influence Governmental Decisions.

The Act’s conflict-of-interest provisions apply only where a public official “make[s], participate[s] in making, or in any way attempts to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”  (Section 87100; Regulation 18700(b)(2).)  The Commission adopted a series of regulations which define “making,” “participating in making,” and “influencing” a governmental decision, and which provide certain exceptions.  (Regulations 18702-18702.4.)  By deliberating and voting on decisions about the granting of use permits to Arco and Home Depot, Mr. Simonian is participating in a governmental decision.  (Regulation 18702.1.)  Thus, the conflicts rules apply to these decisions.  

3. Identifying the Economic Interests.

The Act’s conflict-of-interest provisions apply only to conflicts arising from economic interests.  The economic interests from which conflicts of interest may arise are defined in Section 87103 and Regulations 18703-18703.5.  Identifying which, if any, of these economic interests are held by a public official is the third step in analyzing a potential conflict of interest under the Act.  (See Regulation 18700(b)(3).)  There are five kinds of such economic interests: 

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of $1,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $1,000 or more (Section 87103(b); Regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $250 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $300 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4); 

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family—this is sometimes known as the “personal financial effect” rule (Section 87103; Regulation 18703.5). 
 

Based on the facts you have provided, Mr. Simonian has several relevant economic interests.  

4. The Business Partnership with Mr. Solomon

The first issue is whether Mr. Simonian has an economic interest in the business partnership with Mr. Solomon that owns the triplex.
  (Section 87103(d).)  California Corporations Code Section 15006 codifies longstanding common law regarding the creation of partnerships.  Section 15006 provides, in pertinent part:

   “(1) A partnership is an association of two or more persons to carry on as coowners of a business for profit, and includes, for all purposes of the laws of this state, a registered limited liability partnership.”

More specifically, a general partnership is created “[w]hen two or more persons contract to unite their property, labor and skill, in the prosecution of some joint and lawful business, and to share the profits, ...”  (H.W. Richards v. Margaret S. Oliver (1958) 162 Cal.App.2d 548, 563.)  

In essence, Mr. Simonian and Mr. Solomon have combined their financial resources to own the triplex and, as stated in your request for advice, rent out two of the units.  From this, we must assume that the partnership expects a monthly profit from rent proceeds as soon as certain debt is reduced or paid.  Additionally, by virtue of partnership law, both gentlemen are liable for the monthly expenses of the apartments (including mortgage payments). 

Under Section 82005 of the Act, a business entity is defined as “any organization or enterprise operated for profit, including but not limited to a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation or association.”  (Emphasis added.)  

Mr. Simonian’s partnership with Mr. Solomon constitutes a business entity under the Act.  Because Mr. Simonian is a partner of the business entity/partnership, the councilmember appears to have an economic interest covered by the Act.  (Section 87103(d).)

2.    
Q’s
We turn next to Q’s.  While Q’s has been a source of income ($10,000) in the last 12 months,
 the pool hall is located in a different county more than 10 miles away.  Because this entity is not within the councilmember’s jurisdiction and no facts are presented to suggest that it has regular or sufficient contacts in the City of La Habra, we conclude that Q’s is not doing business in the jurisdiction of the public official.
 (In re Baty (1979) 5 FPPC Ops. 10.)  Therefore, it is not an economic interest under the Act.  (Sections 82030, 87103, subd. (c).)

5. The Solomon Firm
Mr. Simonian has an economic interest in the Solomon firm, a source of income to him in the form of counseling fees ($550) in the last 12 months.  (Section 87103(c).)  

6. Mr. Solomon Personally
Finally, we examine whether Mr. Solomon personally is a source of income to the councilmember.  (Section 87103(c).)   The conflict potentially arises by virtue of Mr. Solomon’s partnership in the Solomon law firm, which firm is an economic interest of Mr. Simonian as discussed above.  The Commission also has advised previously that the nominal structure of a business entity may be “pierced” when ownership or control of the entity is vested in certain persons.  (In re Lumsdon (1976) 2 FPPC Ops. 140 [closely held corporation pierced to reach majority shareholder for reporting purposes].)  When this piercing occurs, the economic interest is deemed to exist in the owning or control person(s) as well as the business entity.  (In re Nord (1983) 9 FPPC Ops. 6 [limited partner has an economic interest in each controlling general partner]; Lahr Advice Letter, No. I-98-298 [public official who has an economic interest in a corporation also has an economic interest in the corporation’s sole shareholder].)  

We have already determined that the Solomon law firm is an economic interest of 

Mr. Simonian by virtue of the $550 it has paid Mr. Simonian in the past 12 months.  Thus, in light of Mr. Solomon’s partnership status as the controlling general partner of his law firm, Mr. Solomon is an economic interest as a source of income to Mr. Simonian.  (Regulation 18703.3(a).)

7. Determining whether the economic interests are directly or indirectly involved in any decision the officials will make, participate in or influence.

The next step is to determine whether a public officials’ economic interests are directly or indirectly involved in the governmental decision (Regulation 18700(b)(4)). 

Regulation 18704.1 gives tests to determine if a person, business entity or source of income is directly involved in a decision before an official’s agency.  These tests include whether the economic interest initiated the proceeding or is a named party in or subject of the proceeding.  Since that is not the case regarding any of the persons in whom or which Mr. Simonian has an economic interest, these economic interests are indirectly involved in the decisions. Therefore, all of the officials’ economic interests are indirectly involved in the decisions.

5.
Determining the applicable materiality standard.

Having established the degree of involvement, one can identify the materiality standard appropriate to the circumstances.  (Regulation 18700(b)(5).)   One then knows what amount of financial effect would be considered “material” under the Act.

The Business Partnership with Mr. Solomon

Councilmember Simonian is a partner in a business entity which owns a triplex.  Your office indicated the property is more than twenty miles outside the City of La Habra, in Hermosa Beach.

Regulation 18705, subdivision (b)(7), sets forth the applicable materiality standard, which states the effect of a decision is material as to a business entity in which one has an economic interest if any of the follow apply:

“(A) The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

(B) The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

(C) The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.”

The triplex is an asset of the partnership.  Thus, if the economic impact of the decision regarding Home Depot on the business partnership’s asset meets the three thresholds in 18705(b)(7)(C) above, the impact will be material.  


The Solomon Firm
In January and March of this year, the Solomon law firm payed Mr. Simonian a total of $550 in fees for consulting services provided to the firm. The materiality standard governing this inquiry also is set forth in Regulation 18705.1(b)(7).
  Thus, if the economic impact of the decision regarding Home Depot on the Solomon law firm meets any one of the three thresholds described above, the impact will be material.

Mr. Solomon Personally
Regulation 18705.3, subdivision (b)(3) sets forth the materiality standard for individuals who are sources of income to an official and are indirectly involved in the governmental decision.  That standard is met if:

“(A) The decision will affect [Mr. Solomon’s] income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more; or

(B) The decision will affect [Mr. Solomon’s] real property interest in a manner that is considered material under Title 2, California Code of Regulations, sections 18705.2(b) or 18705.2(c).”

While it does not appear that Mr. Solomon’s real property interests are at issue by virtue of his partnership status in his law firm, the Regulation makes clear that Mr. Solomon will be affected materially by the governmental decision if there is at least a $1,000 impact on his income or other financial interests.

8. Foreseeability.

Once a public official finds the materiality standard applicable to his or her economic interest, the official must determine whether it is reasonably foreseeable that the materiality standard will be met as a result of the decision.  An effect is considered reasonably foreseeable if at the time a governmental decision is made there is a substantial likelihood that it will occur. (Regulation 18706.)  A material financial effect need not be a certainty as a result of the decision, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)

The Partnership with Mr. Solomon
The partnership’s asset, the triplex, is located more than 20 miles from the City of La Habra, where the Home Depot/Arco development is contemplated.  Given the great distance between the asset and the development, as well as the large population and concomitant commercial development, it is unlikely the council’s decision will have a foreseeably material financial effect on the triplex exceeding $10,000.  Accordingly, the partnership with 

Mr. Solomon is not a source of conflict for the councilmember with respect to this decision.

The Solomon Firm

Is it substantially likely that the city council’s decision whether to grant the use permits to Home Depot and Arco will affect the Solomon law firm by: 1) affecting the firm’s gross revenues by at least $10,000; 2) affecting the firm’s expenses by at least $2,500; or 3) affecting the value of the firm’s assets or liabilities by at least $10,000?  

The Solomon firm has been retained by Home Depot and Arco to represent and assist them in obtaining necessary permits for their project.  If the city council grants the permits to the Solomon firm’s clients, Home Depot and Arco, the final step will be to secure a license from ABC.  Accordingly, further fees/expenses would be incurred or generated for the firm by virtue of the continued representation by Mr. Solomon’s firm before the ABC.  On the other hand, if the council’s decision precludes the applicants from further pursuing their permits, for which the law firm has been retained to secure, then the decision will affect the firm’s revenues insofar as further fees that would have been generated will now be lost.  
In determining the financial impact on the firm and whether the materiality standards set forth in Regulation 18705.1(b)(7) have been met, it is helpful to know the fees the Solomon firm is charging its clients for this representation and the time the firm will spend or would have spent on the matter relating to the permits.  We have asked you for that information or, in the alternative, whether Mr. Solomon could indicate whether those standards would be met.  Your office is unable to obtain that information, though you indicate it is Mr. Simonian’s belief that the thresholds will not be met.  The Commission staff does not act as a finder of fact.
  It is 

Mr. Simonian’s responsibility to obtain the information necessary to determine whether a material financial impact on Mr. Solomon’s law firm is reasonably foreseeable.  If so, Mr. Simonian may not participate in the decision making process relating to Home Depot and Arco.
Mr. Solomon Personally
Since Mr. Solomon’s personal liability arises by virtue of his status with his firm and the income generated or lost by the firm as a result of the council decision, many of the same issues exist with respect to the discussion above regarding the firm.  Mr. Solomon’s share of the firm’s receipts depends on the profit-sharing system of his firm.  Again, this is information to which we are not privy and which you have not provided.  Without that information, we cannot make a determination whether it is reasonably foreseeable that Mr. Solomon’s income will be affected by at least $1,000.  If it is reasonably foreseeable that Mr. Solomon’s income will be so affected, then Mr. Simonian must disqualify himself from the decision.
If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Luisa Menchaca

Assistant General Counsel

By:
C. Scott Tocher

       
Staff Counsel, Legal Division

LM:CST:tls

�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 


�  The eighth step, which pertains to the “legally required participation” rule (see Regulation 18708), applies only in rare cases where several public officials in the same agency are simultaneously disqualified.  It is not relevant to this advice request, and is not mentioned further.  


�  An indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)


�  Also, each tenant of the triplex is a source of income to Mr. Simonian.  There are no facts suggesting the tenants may be impacted in any way by the governmental decision at issue and we, therefore, do not consider the issue further.


�  You indicate that although Mr. Solomon actually wrote the check to Mr. Simonian for his fee, the entire $10,000 payment actually came from Q’s.  Mr. Solomon kept no referral fee or was compensated otherwise for the referral.  We therefore conclude Mr. Solomon is not a source of income by virtue of this consulting arrangement.


� We note that the Commission currently is considering adopting a regulation defining the term “doing business in the jurisdiction.”


�  For the purposes of this analysis, we assume the firm does not meet the criteria for any of the other six types of business defined in Regulation 18705.1, subdivisions (b)(1) through (b)(6).  A copy of the regulation is enclosed for your review.  If our assumption is incorrect, the regulation will indicate the appropriate materiality standard that would apply.


�  (In re Oglesby (1975) 1 FPPC Ops.71.) 





