May 10, 2000

Bob Whitney

23801 Iris Terrace

Brooktrails Township, California  95490

 Re:  Your Request for Advice

         Our File No. A-00-088
Dear Mr. Whitney:

This letter is in response to your request for advice regarding the conflict of interest provisions of the Political Reform Act (the “Act”).
  Please note that the Commission does not give advice regarding past conduct.  (Regulation 18329(b)(8)(A).)  Therefore, nothing in this letter should be construed to evaluate any conduct that has already taken place.

QUESTION
May you participate in a governmental decision to purchase property from a company with whom you have settled an unrelated lawsuit?

CONCLUSION
No.  You may not participate in this governmental decision since it is reasonably foreseeable that the company, a source of promised income to you as a result of your settlement, will be materially affected by this decision.

FACTS
You are the president of the Brooktrails Township Board of Directors (“Board”).  Your district is interested in purchasing a 12-acre private recreational property known as “Recreation Grove” from a company called Old Holdings Ltd. (“Old Holdings”).  The district has leased the property this year for $1 per year and has agreed to pay property taxes and to maintain the property for ten years.  You estimate Recreation Grove to have a property value of approximately $50,000. 

This same landowner, Old Holdings, sued you and your wife over an unrelated property transaction.  You and your wife purchased property located within the district from Old Holdings in 1994, and Old Holdings retained an interest in your property, the interpretation of which was in dispute in the Mendocino County Superior Court.  In a phone conversation with Commission staff counsel, you indicated that you, your wife, and Old Holdings recently settled this lawsuit.  The settlement requires you to pay to Old Holdings $25,000.  In exchange, Old Holdings will provide you with a quitclaim deed relinquishing the property interest which was the subject of the lawsuit.  You have not yet carried out the terms of the settlement.

ANALYSIS
The primary purpose for the conflict of interest provisions of the Act is to ensure that public officials, whether elected or appointed, perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  In furtherance of this goal, Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

Determining whether a conflict of interest exists under Section 87100 of the Act requires analysis of the following questions:

Are you a “public official” within the meaning of the rules?
As president of the Brooktrails Township Board of Directors, you are a “member, officer, employee, or consultant of a state or local government agency” and, therefore, are subject to the conflict of interest provisions of the Act.  (Section 82048; Regulation 18701(a).)

Are you making, participating in making, or influencing a governmental decision?
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Section 87100; Regulation 18702.1.)  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Section 87100; Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision before his or her own agency if, for the purpose of influencing, the official

contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Section 87100; Regulation 18702.3.)  

As a member of the Board, you are participating in making a governmental decision if you negotiate, advise or make recommendations to the Board regarding the purchase of Recreation Grove.

What are your economic interests — the possible sources of a financial conflict of interest?
You have inquired and provided facts regarding only your legal relationship with the current owner of Recreation Grove.  For purposes of this letter, we assume that you have no other economic interests relevant to the governmental decision about which you inquire.


A public official has an economic interest in any person from whom he/she has received income aggregating $250 within 12 months prior to the time when the relevant governmental decision is made.  (Section 87103(c); Regulation 18703.3(a).)  For purposes of the Act, a public official’s income includes non-monetary payments.
  “Income” also includes income which has been promised to the public official but not yet received by him or her, if he or she has a legally enforceable right to the promised income.  (Regulation 18703.3(a).)

Since, as a result of the settlement, you have a legally enforceable right to the quitclaim deed in exchange for your payment of $25,000, you are promised an item of value constituting income under the Act.  As a result, you have an economic interest in Old Holdings, the source of that income.

Is your economic interest in Old Holdings directly involved in the governmental decision?
A business entity such as Old Holdings is directly involved in a decision before an official’s agency when that entity or source, either directly or by an agent:

  (1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

  (2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license permit, or other entitlement to, or contract with, the subject person.  (Regulation 18704.1(a).)

Since a decision to purchase Recreation Grove will involve a contract with Old Holdings, Old Holdings is directly involved in the decision.

Materiality standard — what kind of financial impact on your economic interest from the decision is considered material?
Any reasonably foreseeable financial effect on a person who is a source of income to a public official, and who is directly involved in a decision before the official’s agency, is deemed material.  (Regulation 18705.3(a).)

Since Old Holdings is a source of income to you and is directly involved in a decision before the Board, any financial effect, even a penny's worth, on Old Holdings from the decision to purchase Recreation Grove is deemed material. 

Is it reasonably foreseeable that the governmental decision will result in the materiality standard for Old Holdings being met?
A material financial effect on an economic interest is reasonably foreseeable if it is substantially likely that one or more of the materiality standards applicable to that economic interest will be met as a result of the governmental decision.  (Regulation 18706.)

It is reasonably foreseeable that a decision to purchase Recreation Grove will have a material financial effect on Old Holdings because it is substantially likely that Old Holdings will receive an amount near the estimated $50,000 value of the property.  Alternatively, if the Board decided not to purchase, Old Holdings would not realize any monetary gain from the sale and, thereby, would suffer a negative financial effect.  As a result, the materiality standard for your economic interest in Old Holdings will be met.

If you have a conflict of interest, does the “public generally” exception apply?  Or is the conflict disqualifying?
The “public generally” exception provides that if the reasonably foreseeable material financial effect of a decision on the public official’s economic interest is indistinguishable “from its effect on the public generally,” then the public official does not have a disqualifying conflict of interest.  (Section 87103; Regulations 18700(b)(7), 18707(a).)  This exception exists because a public official is less likely to be biased by a financial impact on his or her economic interests when a significant part of the community is substantially likely to feel essentially the same impact from the governmental decision.  (Dickens Advice Letter, No. A-99-228.) 

Based on the facts of your situation, this exception does not apply.  Therefore, you have a disqualifying conflict of interest and may not participate in the decision to purchase Recreation Grove from Old Holdings. 

Even if you have a disqualifying conflict of interest, is your participation legally required?
The legally required participation rule provided by Regulation 18708 applies only in rare cases where several public officials in the same agency are simultaneously disqualified.  There is nothing to indicate that this exception is applicable to your case based on the facts you have provided.

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Luisa Menchaca

Assistant General Counsel

By:
Natalie Bocanegra

       
Staff Counsel, Legal Division
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Enclosure

�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 


�  These questions are based on the Act’s conflict of interest analysis provided at Regulation 18700(b).  The Commission document “Can I Vote?  Conflicts of Interest Overview” explains the steps of this analysis and is enclosed for your information.


�  “Payment” means a payment, distribution, transfer, loan, advance, deposit, gift or other rendering of money, property, services or anything else of value, whether tangible or intangible.  (Section 82044.)


�  This conclusion is consistent with previous Commission advice dealing with the similar, albeit reversed, situation where the public official is the recipient of money pursuant to a court judgment or settlement of a lawsuit.  Under these circumstances, the money received by the public official is income for purposes of the Act’s conflict of interest provisions.  (Barbosa Advice Letter, No. I-91-365.)





