August 17, 2000

A.J. Yates

Senior Marketing Consultant

Panagraph Marketing Solutions

2445 Capitol Street, Suite 105

Fresno, California  93721

Re:  Your Request for Advice

         Our File No. A-00-097
Dear Mr. Yates:

This letter is in response to your request for advice regarding the post-employment provisions of the Political Reform Act (the “Act”).
  Please bear in mind that this letter is based on the facts you have presented to us.  The Commission does not act as a finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.) 

QUESTIONS
1.  May you represent clients before or advise clients regarding the California Department of Food and Agriculture (“DFA”) or the Delta Protection Commission (“DPC”)?

2. May you represent clients before or advise clients regarding the CALFED consortium (“CALFED”) or the San Joaquin Valley Drainage Committee (“SJVDC”)?

3.  May you represent clients before or advise clients regarding the California Department of Water Resources (“DWR”) or the State Water Resources Control Board (“SWRCB”)?  Specifically, may you and your firm, Panagraph Marketing Solutions, represent or advise a client by serving as the subcontractor for the public outreach and marketing component of a proposal submitted by your client in response to a Request for Proposals (“RFP”) conducted by the SWRCB?

4.  Are you a former employee of the Governor’s Office for purposes of the Act?

CONCLUSIONS
1a.  Permanent Ban:  After termination of your employment with the State of California, you may not, for compensation, represent, aid, advise, counsel, consult, or assist in representing a client in any proceeding where the proceeding is before a state agency, officer, or employee, where the State of California is a party or has a direct and substantial interest, and where the proceeding is one in which you previously participated during your tenure.

1b.  One-Year Ban:  For a period of one year after leaving state service, you may not, for compensation, communicate with or appear before DFA or DPC for the purpose of influencing administrative or legislative action or any of the actions identified in Section 87406(d)(1) (cited herein).  Similarly, you may not appear before an individual who is an employee of DFA or DPC, where that person is acting on behalf of CALFED or SJVDC, for the purpose of influencing action by either DFA or DPC.

2.  You may not represent clients before or advise clients regarding CALFED or SJVDC if doing so will result in a violation of the Act’s permanent ban.  However, it is unlikely that involvement in policy making decisions only would implicate provisions of the permanent ban.

3.  The permanent ban applies to any proceeding before a state administrative agency, officer, or employee if you previously participated in that proceeding as a state official.  However, if you did not previously participate in the RFP proceeding, you may represent or advise clients on public outreach and communications related to the RFP.  Because you are not considered a former employee of either the DWR or the SWRCB, the Act’s one-year ban does not apply to appearances before these agencies.

4.  Because DFA does not direct and control the budget, personnel, and other operations of the Governor’s Office, you are not considered a former employee of the Governor’s Office for purposes of the Act.

FACTS
According to your correspondence and phone conversations with Commission staff counsel, you were employed by DFA until January 21, 2000.  You were Deputy Secretary of DFA from August 1991 until the Fall of 1996 when you were appointed as Undersecretary.  That term ran until April 1999, at which time you again became Deputy Secretary until you retired completely from state service on January 22, 2000.  Both the positions of Deputy Secretary and Undersecretary are designated in DFA’s conflict of interest code.   

As Undersecretary and then as Deputy Secretary of DFA, you served on the policy committee of CALFED, a joint federal-state entity formed by a Framework Agreement in June 1994 to make recommendations for developing California’s 30-year water plan.  CALFED is composed of both state and federal agencies
 including DFA which is not a signatory of the CALFED Framework Agreement but which was asked to participate.  The Framework Agreement is a blueprint for addressing water resource conflicts within a sustained, long-term effort by the CALFED agencies and stakeholder groups.  

The CALFED consortium is a forum for discussion and has no independent decision making powers.  It does not grant permits and it cannot spend money.  CALFED recommendations are referred back to a member agency that can then determine whether or not it wishes to implement all or any part of such recommendation.  Its staff is borrowed on a temporary basis from the individual agencies which are part of the consortium and each staff person is governed by his or her home agency rules.  CALFED is following a three-phase process to achieve broad agreement on long term solutions regarding water issues.  The initial phase concerned only planning efforts.  During the second phase, which is currently underway, CALFED is conducting a comprehensive environmental review of various alternatives to implement policies developed during the phase one planning effort.  The third phase is expected to result in implementation of the preferred alternatives, which may include hundreds of projects.

You participated in the initial phase and, for a limited time, the second phase of the process.  You were one member of a policy group consisting of approximately 20 people representing all of the consortium members.  This group was involved in policy discussions and policy making decisions.

You also served on SJVDC, another joint federal-state entity, which has a role similar to that of CALFED.  SJVDC was established in 1991 by a memorandum of understanding signed by state and federal agencies
 gathered to develop a plan for California agricultural entities that have subsurface drainage problems. 

During the time you served on SJVDC, a bond was passed designating $6 million for drainage to go to DFA.   However, due to administrative issues, DFA was unable to handle the bond, so the funding was transferred to DWR, a separate California state department, to partially fund the plan.  (Other state and federal agencies also share in funding the plan.)  Aside from this funding transfer, your involvement with the DWR was limited strictly to providing opinions on behalf of DFA to DWR.

Additionally, until your retirement, you served as a commissioner with DPC, a commission created by California state legislation which identifies DFA as a member.  

  You are now employed with a consulting firm dealing with private and nonprofit entities and county, city, and state governments.  Recently, a federal court has ordered that an RFP for an environmental impact study and report (“EIS/EIR”) be issued and that the RFP selection process be conducted by the local Westlands Water District and the SWRCB. This EIS/EIR meets both CEQA and NEPA requirements and is a prerequisite for an out-of-valley drainage permit.  Your client plans to submit a proposal in response to the RFP and wishes for you and your firm, Panagraph Marketing Solutions, to be the subcontractor which handles the public outreach and communications components of this proposal.  

You state that you did not previously participate in any proceeding related to the RFP because this RFP was not pending before SJVDC, DFA, nor DPC during your tenure at these agencies.

ANALYSIS
Public officials who leave state service are subject to two types of post‑employment restrictions under the Act.  The first is a permanent prohibition on advising or representing any person for compensation in any judicial or other proceeding in which the official participated while in state service.  The second is a one‑year ban on making any appearance before their former agency, for compensation, for the purpose of influencing any administrative, legislative or other specified actions.

A.
PERMANENT BAN ON SWITCHING SIDES

 
Section 87401 provides: 

  “No former state administrative official, after the termination of his or her employment or term of office, shall for compensation act as agent or attorney for, or otherwise represent, any other person (other than the State of California) before any court or state administrative agency or any officer or employee thereof by making any formal or informal appearance, or by making 

any oral or written communication with the intent to influence, in connection with any judicial, quasi‑judicial or other proceeding if both of the following apply: 

     

  (a)  The State of California is a party or has a direct and substantial interest. 

     

  (b)  The proceeding is one in which the former state administrative official participated.” (Section 87401.)

Section 87402 provides: 

  “No former state administrative official, after the termination of his or her employment or term of office shall for compensation aid, advise, counsel, consult or assist in representing any other person (except the State of California) in any proceeding in which the official would be prohibited from appearing under Section 87401.” (Section 87402.)

Sections 87401 and 87402 prohibit former state administrative officials, who participated in a judicial, quasi‑judicial or other proceeding while employed by a state administrative agency, from being paid to represent or assist in representing another person regarding that same proceeding.

A “state administrative official” is every member, officer, employee or consultant of a state administrative agency who, as part of his or her official responsibilities, engages in any judicial, quasi-judicial, or other proceeding in other than a purely clerical, secretarial, or ministerial capacity.  (Section 87400(b).)  As the former Deputy Secretary and Undersecretary for DFA, you are a former state administrative official.

1.
DFA, DPC, DWR, and SWRCB:  State Administrative Agencies

“State administrative agency” means every state office, department, division, bureau, board, and commission, but does not include the Legislature, the courts or any agency in the judicial branch of government.  (Section 87400(a).)  DFA, DPC, DWR, and SWRCB are all entities established by California state legislation and clearly qualify as state administrative agencies.  Therefore, you may not, for compensation, represent, aid, advise, counsel, consult, or assist in representing any client in a DFA, DPC, DWR, or SWRCB proceeding if you participated in that particular proceeding as a former state official.

Specifically, you have asked whether the permanent ban prohibits you from representing or advising clients on public outreach and marketing related to an RFP where the selection will

be conducted by SWRCB.
  To make this determination, you must first identify the specific proceeding in which you wish to participate. 

A governmental RFP and the awarding of a contract through the RFP selection process is a “proceeding” as defined by Section 87400(c).
  (Ferber Advice Letter, No. I-99-104.) Based on the facts you have provided, the “proceeding” here in question is the RFP selection process for an EIS/EIR proposal for a particular project.   

Consequently, you must then assess whether you previously “participated” in that particular proceeding.  A state official is considered to have “participated” in a proceeding if the official was personally and substantially involved in the proceeding.  (Section 87400(d).)  A former state official who held a management position in a state administrative agency is deemed to have participated in a proceeding if the proceeding was “pending before” the agency during his or her tenure; if he participated personally and substantially by making, participating in the making, or influencing a governmental decision; or if the decision regarding the proceeding was made by someone under his or her supervision.  (Regulation 18741.1(a)(4).)

You have stated that you did not participate in this proceeding because the RFP was not pending before any of your former agencies during your tenure.  Therefore, the permanent ban will not apply to your or your firm’s involvement with this RFP.

Furthermore, the permanent ban does not prohibit you from representing a client in any new proceeding even though the client may have been a party to a previous proceeding in which you participated as a state official.
   Additionally, the permanent ban covers only the proceedings of state administrative agencies.  Therefore, it does not prohibit you from representing a client before a city or county agency.  (Section 87401.)    

2.  CALFED and SJVDC: Joint Federal-State Entities

Based on your facts, we conclude that neither CALFED nor SJVDC is a state administrative agency as defined in Section 87400(a). They are joint federal-state entities consisting of both California state and federal government agencies, and as such, cannot be characterized as “state administrative agencies.”  While the Act’s post-employment restrictions are applicable to California state administrative officials, the Act does not confer to the Commission the governmental authority to regulate federal administrative officials. 


It is possible that under certain circumstances, a matter before CALFED or SJVDC might be deemed a “proceeding.”  However, it is unlikely that participation in the development of policy directives for either entity would be deemed such a proceeding.

B.
ONE-YEAR BAN

In addition to the permanent ban, the Act specifically provides that no designated employee of a state administrative agency: 

  “[F]or a period of one year after leaving office or employment, shall, for compensation, act as agent or attorney for, or otherwise represent, any other person, by making any formal or informal appearance, or by making any oral or written communication, before any state administrative agency, or officer or employee thereof, for which he or she worked or represented during the 12 months before leaving office or employment, if the appearance or communication is made for the purpose of influencing administrative or legislative action, or influencing any action or proceeding involving the issuance, amendment, awarding, or

revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.”  (Section 87406(d)(1).)

Pursuant to section 87406, you may not, for compensation and for a period of one year, appear before or otherwise represent any client before DFA or DPC for the purpose of influencing the actions specified in this statute since you are a former state administrative official of these agencies.  Although the permanent ban, as discussed above, does not prohibit you from representing a client in a new proceeding before these California state agencies, you are prohibited from doing so for a period of one year under the one‑year ban.  Additionally, because 

an officer or employee of DFA sits on both CALFED and SJVDC, the one-year ban would also 

prohibit you from appearing before these entities if the appearance or communication is made for the purpose of influencing administrative, legislative, or other action
 by either DFA or DPC.

Under the one-year ban, your former agency includes any state administrative agency you worked for or represented during the 12‑month period before you left state service.  (Ibid.)  Your former agency also includes any agency whose budget, personnel and other operations are subject to the direction and control of your former agency.  (Regulation 18746.1(b)(6)(B).)  You have specifically asked whether the one‑year ban would apply to DWR due to the funding transfer from DFA to DWR.  Although the funding apparently originated with DFA, DWR is an agency independent of DFA since its budget, personnel and other operations are not directed and controlled by DFA.
  Therefore, based on the facts you have provided, we conclude that you did not work for or represent DWR during the 12‑month period before you left state service.  As a result, the one-year ban does not prohibit you from appearing before DWR provided you will not violate the permanent ban.  For these same reasons, SWRCB is an independent agency.  Therefore, you are not considered a former state administrative official of this agency and are not prohibited from appearing before SWRCB.  Again, you still must comply with the permanent ban provisions of the Act.

You have also asked whether you are considered a former employee of the Governor’s Office.  Because neither the DFA nor the DPC directs and controls the budget, personnel, and other operations of the Governor’s Office, you are not considered a former employee of the Governor’s Office for purposes of the Act and are not subject to the post-employment restrictions with regard to this office.

While the one-year prohibition places restrictions on your appearance before your 

former agencies, it does not prohibit you from drafting proposals on a client’s behalf to be submitted to these agencies.  Similarly, it does not forbid you from using your expertise to advise clients on the procedural requirements, plans, or policies of your former agencies.  Please observe that, in either situation, you may not be identified in connection with your clients’ efforts

to influence your former agencies during the one‑year period in any way.  Moreover, the 

permanent ban, as discussed earlier, may limit such activities depending on the specific proceeding.

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Kathleen E. Gnekow

General Counsel

By:
Natalie Bocanegra

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 


�  The federal agencies participating in CALFED are the U.S. Department of the Interior, Army Corps of Engineers, Department of Agriculture, the Environmental Protection Agency, Department of Commerce, and Western Area Power Administration.  The California state agencies are the California Departments of Water Resources, Fish and Game, Food and Agriculture, the State Water Resources Control Board, and the Delta Protection Commission.


�  The federal agencies, which are parties to the memorandum of understanding, consist of the U.S. Geological Survey, Bureau of Reclamation, Fish and Wildlife Service, and the Natural Resources Conservation Service.  The California state agencies which are parties to the memorandum of understanding consist of the California Departments of Water Resources, Food and Agriculture, Fish and Game, and the State Water Resources Control Board.  


�  The Act’s post-employment restrictions do not apply to Westlands Water District since this water district is a local agency and not a “state administrative agency,” unless a proceeding of Westlands Water District will somehow influence a state agency.


� “Judicial, quasi�judicial or other proceeding” is defined as any proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties in any court or state administrative agency, including but not limited to any proceeding governed by Chapter 5 (commencing with Section 11500) of Division 3 of Title 2 of the Government Code.  (Section 87400(c).)


�  The Commission considers the application, drafting and awarding of a contract to be a separate proceeding from the monitoring and performance of the contract. (Blonien Advice Letter, No. A�89� 463; Anderson Advice Letter, No. A�98�159.)  Thus, even if you had been personally and substantially involved in developing the RFP's for the contracts that your firm would now like to bid upon, once any one of those contracts is awarded to your consulting firm, the permanent ban would not prohibit you from being involved in the performance of that contract.


�  The relevant action includes influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or the purchase of goods or property.  (Section 87406(d)(1).)


 �  Your opinions to DWR on behalf of DFA do not make DWR subject to the direction and control of DFA since whether an agency is provided technical assistance or legal advice are not factors to be considered in determining whether that agency is subject to the direction and control of another. (Regulation 18746.1(b)(6)(B).)  Additionally, these opinions issued by DFA to DWR do not constitute representation of DWR by you because you conducted your work on behalf of DFA.





