June 21, 2000

James P. Morris

Best Best & Krieger

Post Office Box 1028

Riverside, California  92502-1028

 Re:  Your Request for Advice

         Our File No. A-00-100
Dear Mr. Morris:

This letter is in response to your request for advice on behalf of Council member Paul Held regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
May Council member Held participate in decisions concerning the NCMP project?

CONCLUSION
Council member Held may not participate in decisions concerning the NCMP project because they are inextricably intertwined with decisions concerning the Tentative Tract Map, with which Mr. Held has a conflict of interest.

FACTS
The Claremont University Center (“CUC”) submitted to the City of Claremont a proposed North Campus Master Plan for The Claremont Colleges (“NCMP”) for the development of a new campus for the Keck Graduate Institute of Applied Life Sciences and development and replacement of additional graduate student housing for the Claremont Graduate University (“CGU”).  In conjunction with the NCMP, CUC also submitted a proposal for Tentative Tract Map 52503 (“TTM 52503”) to create eight separate lots for parcels within the NCMP project area.
City Council member Paul Held owns and occupies a single-family home at 429 Willamette Lane.  Council member Held’s home is in a common-interest development and the boundaries of the common area in which he owns an interest are within 250 feet of the area covered by TTM 52503.  His property is part of a tract of approximately 50 residential parcels, with community areas held in fee by an association of the property owners.  All the property owners in the tract share the same real property interest as Council member Held.

In compliance with the California Environmental Quality Act (“CEQA”), the city caused an Environmental Impact Report (“EIR”) to be prepared for the NCMP project, which included environmental analysis of TTM 52503.  The architectural commission of the City of Claremont certified the final EIR and adopted environmental findings and a mitigation monitoring and reporting program for the NCMP project.

Some members of the public have openly opposed the NCMP project.  As a result of this opposition, an appeal to the city council was filed challenging the architectural commission’s certification of the final EIR.  The city council subsequently affirmed the architectural commission’s decision.  At the time that the city council considered the appeal of the  architectural commission's decision, you advised Council member Held that he had a disqualifying conflict of interest regarding the final EIR.  Your advice was based on the fact that Council member Held’s property is within 250 feet of the area covered by TTM 52503 and that same area was included in the final EIR’s analysis.  You concluded that the provisions of Regulation 18705.2(b) applied to this situation and that the “public generally” exception did not apply.  Based on your advice, Council member Held disqualified himself from participating in the city council’s decision to affirm the certification of the final EIR.
The final EIR identified some significant unavoidable adverse impacts which may occur as a result of the NCMP project.  Because of these impacts, CEQA prohibits the city from approving the NCMP project unless it adopts a Statement of Overriding Considerations (“Statement”).  The city is preparing one resolution that will both adopt the Statement and concurrently approve the NCMP project (“Resolution”).

The Resolution will contain certain mitigation measures from the final EIR as conditions of approval for the NCMP project.  You feel it may be important to note that the areas which will be affected by the mitigation measures are not within 300 feet of Council member Held’s property.  In addition to these mitigation measures, the Resolution will include a provision that approval of the NCMP project will not be valid until TTM 52503 is approved by the city council. Also, as part of the conditions of approval for the NCMP project, the Resolution will require that a development agreement be entered into by the city, CUC, CGU and KGI.  The development agreement will include all property subject to TTM 52503 and will be presented to the city council for approval.

In May, the architectural commission approved a resolution adopting the Statement and approving the NCMP project.  An appeal was be filed with the city council challenging the architectural commission’s decision.

In sum, three decisions face the city council with regard to the CUC development project.  The first two decisions concern whether to approve the TTM and the NCMP.  The third decision, regarding adoption of the Development Agreement, follows.  Approval of the NCMP is  contingent on the council’s approval of the TTM. The development agreement applies to all TTM property, in addition to the rest of the project area, and includes the mitigation measures called for in the EIR.  

ANALYSIS
The Act’s conflict of interest provisions help to insure that public officials perform their duties impartially, free from bias attributable to their own financial interests or those of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.    

A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted an ordered process for determining whether the Act’s conflict of interest restrictions apply to a given public official with regard to a particular governmental decision.  (Regulation 18700(b).) 

Is Mr. Held a public official?
The conflict of interest provisions of the Act apply only to “public officials.”  A “public official” is defined to include “every member, officer, employee or consultant of a state or local government agency ....”  (Section 82048.)  As a member of the city council, Mr. Held is a “public official” within the meaning of the Act. 

Will Mr. Held be participating in a governmental decision?
The Act’s conflict of interest provisions come into play only when a public official makes, participates in making, or in some way attempts to use his or her official position to influence a governmental decision in which the official knows — or has reason to know — that he or she has a financial interest.  (Section 87100.)  Commission regulations describe in detail what constitutes making, participating in making, or influencing a governmental decision.  (Regulations 18702.1, 18702.2, and 18702.3, respectively.)  Council member Held clearly will be making, participating in making, or influencing a governmental decision if he votes and deliberates in decisions to adopt the NCMP, TTM and development agreement.   

What are the economic interests? 
The “economic interests” from which conflicts of interest may arise are described by Section 87103 and Regulations 18703-18703.5.  There are six kinds: 

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of $1,000 or more (Section 87103(a); Regulation 18703.1(a)); 

· A public official has an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $1,000 or more (Section 87103(b); Regulation 18703.2); 

· An official has an economic interest in any source of income, including promised income, totaling $250 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts total $300 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4); 

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family — this is known as the “personal financial effects” rule (Section 87103; Regulation 18703.5).

The request for advice indicates Mr. Held owns a home on Willamette Lane, near the project.  One can safely assume the value of his interest in his home (real property) is $1,000 or greater.   Therefore, it is an economic interest for purposes of the Act.  Mr. Held also has an economic interest in the common area of his housing development.  (See Perkins Advice Letter, No. A‑99‑024 and Empeno Advice Letter, No. A-00-107.)  Therefore, the council member has an economic interest in his home and the common area for purposes of the Act. (Section 87103(b).)

Are Mr. Held’s economic interests directly or indirectly involved in decisions related to the development?  

The Commission’s regulations provide that real property is directly involved in a governmental decision under certain specific circumstances.  (Regulation 18704.2(a).)  None of these circumstances are present with regard to Mr. Held’s economic interests in the context of the present decision.  Therefore, under the Commission’s regulations, his residential property and common area interests are considered indirectly involved for purposes of choosing a materiality standard.  (Regulation 18704.2(b).)  

Deciding which materiality standards to use to decide if there will be a reasonably foreseeable material financial effect.  

Knowing the degree to which the residential real property is involved in the decision, the fifth step is picking the appropriate standard for evaluating the “materiality”—this is, the importance—of the effect of the decision on the real property.  (See Regulation 18700(b)(5).)   

The materiality standards in Regulation 18705.2(b) apply since Mr. Held’s property is indirectly involved in the decision.  Under the regulation, the effect of a decision on real

property is material if:

(1) The real property is within 300 feet of the project, unless it can be shown there will be no financial effect whatsoever.  (Regulation 18705.2(b)(1)(A).)  Under this materiality standard, any reasonably foreseeable effect of the decision, even a one penny effect, is deemed to be material.

(2)  The real property is between 300 and 2,500 feet of the project, and it is reasonably foreseeable that the decision will affect: (1) the fair market value of the property by $10,000 or more, or (2) the rental value of the property by $1,000 or more per 12‑month period.  (Regulation 18705.2(b)(1)(C).)

The council member has an economic interest in a common area that is within 300 feet of the property that is the subject of the decisions.  Thus, the 300‑ feet materiality rule applies to this interest and the effect is deemed material at this point.  The council member also has an economic interest in his personal residence that is between 300 and 2,500 feet of the project.  For this interest, the materiality standard in Regulation 18705.2(b)(1)(C) applies. 

Once the official finds the relevant materiality standard, he or she must determine whether it is reasonably foreseeable that the materiality standard will be met as a result of the decision.

Using the materiality standards to decide if it is reasonably foreseeable that the decision will have a material financial effect.  
The sixth step in deciding whether there is a conflict of interest is using the materiality standards (from step 5, above) to decide if a material financial effect on the economic interest is reasonably foreseeable as a result of the decision.  (Regulation 18706.)  As used here, “reasonably foreseeable” means “substantially likely.”  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made is highly situation-specific.  A financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Ibid.)  If an official finds a conflict of interest with regard to just one economic interest out of several, that official nevertheless is precluded from participating in the decision making process.  Thus, if Mr. Held has a conflict of interest as a result of his economic interest in the common areas of his housing development, it will not matter that he does not have a conflict of interest by virtue of his residence.

Consequently, the issue is whether it is substantially likely that the decisions relating to the adoption of the TTM, the NCMP and the Development Agreement will have a material financial effect on the council member's real property interests.  If the answer to this question is “yes,” then Mr. Held has a conflict of interest unless the public generally exception applies.  (See below.)  If, on the other hand, one concludes that it is reasonably foreseeable that the decision will have no financial effect whatsoever on the property, then there is no conflict of interest.  (See Regulation 18705.2(b)(1)(A) (“... unless the decision will have no financial effect upon the official’s real property interest.”).)  For his economic interest in the common area, the specific question is whether it is substantially likely that the decision will have any financial effect at all on the fair market value of the common area.  For his interest in his personal residence, the specific question is whether it is substantially likely that the decision will affect the property's fair market value by $10,000, or the rental value by $1,000 in a fiscal year. 

Commission regulations do not provide express guidance on how to apply the exception to the presumptive material effect contemplated by the final clause of subdivision (a)(1).  In the past, we have suggested an approach that takes into consideration the factors described in regulation 18705.2(b)(4):

  “(1) The proximity of the property which is the subject of the decision and the magnitude of the proposed project or change in use in relationship to the property in which the official has an interest;

   (2) Whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property;

   (3)  In addition to the foregoing, in the case of residential property, whether it is reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, effect on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.”  

The factors nonexclusively enumerated in subdivision (b)(4) may sensibly be adopted to evaluate whether there will be no financial effect on property governed by subdivision (a)(1).  (Hentschke Advice Letter, No. A-97-058.)  To determine materiality, the official must make a good faith effort to assess the effect of the decision on his or her property by using some reasonable and objective method of valuation.  Ultimately, the public official bears the responsibility of applying the standards set forth in the materiality regulations.  Thus, the official will only benefit by conducting a thorough assessment of the financial effects of a decision and documenting the facts and analysis on which the assessment is based.  (Mandeville Advice Letter, No. A-93-403.)

We turn now to examine the council decisions and their impact on Mr. Held’s economic interest.  While at first blush one may be tempted to analytically segregate the council’s decisions to see whether and how each decision (the adoption of the development agreement, the adoption of the TTM and the adoption/approval of the NCMP) may affect the council member’s economic interests, closer examination of these decisions reveals such distinction is inappropriate here. 

While the council may be making three separate decisions, each is inextricably intertwined with the other two as the decisions concern the TTM, that portion of the project nearest Mr. Held’s interests.  As a result, if a conflict exists with respect to the TTM, a conflict ultimately will result in disqualification of Mr. Held from participation in all three.  Looking at the decisions, we see that the council, of course, must consider adopting the TTM itself.  Also, approval of the NCMP is contingent on council approval of the TTM.  Approval of the NCMP is also contingent on approval of a development agreement concerning the TTM.   As can be seen, consideration of the TTM and decisions relating to it are a component of all three decisions.

Turning to the TTM and applying the materiality standards discussed above, we now ask whether the adoption of the TTM will have even a penny’s worth of impact on the council member’s common areas.  Your staff has indicated that while the final use of the eight lots remains uncertain, it is reasonably possible that the lots will be used for university housing, out buildings, parking or other university infrastructure to support the development of the new campus for the Keck Graduate Institute of Applied Life Sciences and additional graduate student housing for the Claremont Graduate University.  Considering the proximity of the development to Mr. Held’s property and the foreseeable impact the development will have on traffic, intensity of use, noise levels, emissions, privacy, et cetera, we believe it is very likely that adoption of the TTM will result in at least some financial effect on the value of the common area property.
  (Regulation 18705.2(b)(4).) This being so, Mr. Held is advised that he has a conflict of interest in the decisions regarding the adoption of the TTM, the adoption of the development agreement encompassing the TTM, and the adoption of the NCMP which comprises adoption of the TTM.

The "public generally" exception.
Even when, however, there is a reasonably foreseeable material financial effect on the property, if the effect is indistinguishable “from its effect on the public generally,” then one does not have a conflict.  (Section 87103; Regulations 18700(b)(7), 18707(a).)  

Generally, the reasonably foreseeable material financial effect on a public official’s financial interest is indistinguishable from the effect on the public generally if it is also reasonably foreseeable that the decision will affect a “significant segment” of the public “in substantially the same manner” as it will affect the public official’s economic interest.  (Regulation 18707(b)(1),(2).)  In general terms, applying the public generally exception requires two closely interrelated judgments.  Using rules found in the Commission’s regulations, one must determine whether there is a “significant segment” of the public which is likely to be affected by the governmental decision in “substantially the same manner” as is the economic interest which is potentially creating the conflict.
  

 
In terms of this situation (i.e., a reasonably foreseeable material financial effect on a real property interest), a “significant segment” may be comprised of 10 percent or more of all property owners, all homeowners or all households in the jurisdiction of the official's agency, or in the district he or she represents.  (Regulation 18707(b)(1)(A)(ii).)

If each of the city's 35,000 residents were homeowners, then the decision would have to affect at least 3,500 of them.  Moreover, to be similarly affected, those 3,500 homeowners typically would have to be located within the same 300-foot radius surrounding the NCMP in which the residential property is located.  (Blakely Advice Letter, A-95-202.)
   From the size of the development in question, it would not appear at first glance that the development is of such magnitude as to result in such a widespread impact.  You may have information otherwise, however, and in that event you may wish to revisit the issue in a subsequent advice request.

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Luisa Menchaca

Assistant General Counsel

By:
C. Scott Tocher

       
Staff Counsel, Legal Division

LM:CST:tls

�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 


�  An indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, or dependent children own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)


�  Thus, a public official may not make, participate in making, or influence a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on his or her personal finances.  (Section 87103, this is often referred to as the “personal financial effect” rule.)  When applying the personal financial effect rule, financial effects on real property in which the public official has an ownership interest are not considered.  (Regulation 18703.5.)  Since the only apparent possible impact of the development decision on Mr. Held’s personal finances would derive from his economic interest in his personal residence and common area, the economic interest in the official's personal finances are not considered further.  (Ibid.)


�  For your information, the following procedure has been used to permit participation in other decisions where the conflicting decision(s) can be segregated from otherwise permissible ones.  As discussed above, the decisions you have described do not appear segregable and this information is provided for your general knowledge.





1.  The decisions for which Mr. Held has a disqualifying financial interest must be segregated from the other decisions; 





2.  The decisions for which Mr. Held is disqualified must be considered first, and a final decision reached by the rest of the city council without Mr. Held’s participation; 





3.  Once a decision has been made on the portions of the development project for which Mr. Held has a disqualifying interest, he may participate in the subsequent deliberations regarding other portions of the project, so long as:  (1) those deliberations do not result in a reopening or in any way affect the decision from which he was disqualified, and (2) those decisions will not have a material financial effect on his economic interest.  (Huffaker Advice Letter, No. A�86�34.)





�  The Commission does not act as a finder of fact when it renders advice.  This advice is applicable and confers immunity (see Section 83114) only to the extent that the facts provided to us are correct, and that all of the material facts have been disclosed.  (In re Oglesby, supra.)  


�  With respect to Mr. Held’s residence, to determine whether a decision will affect property that falls between 300 and 2,500 feet from a particular project, the official must consider specific factors set forth in regulation 18705.2(b)(4).  





Council member Held’s personal residence is between 300 and 2,500 feet away from the nearest boundary of the project.  Therefore, he must determine whether a decision involving the project will have a reasonably foreseeable financial effect by applying the standards set forth above.  Because we have determined already that Mr. Held has a conflict of interest in the project which arises by virtue of his interest in the common areas of his housing development, and because we are provided no information regarding the financial affects on Mr. Held’s residence, we do not render a conclusion whether this interest also is a conflict for Mr. Held.


�  There are also “special purpose” versions of the public generally exception which may apply in special factual situations.  (See Regulations 18707.1 - 18707.6.)  However, none of these appear to apply to this situation.


�  For example, in the Blakely Advice Letter, No. A-95-202, we advised that where an official’s residential property was within 300 feet of a project site, the public generally exception applied only if a significant segment of the public owned residential property within 300 feet of the project.  The result reached in the Blakely letter may appear somewhat harsh, but the public generally exception allows persons with a clear financial stake in a vote to participate in the decision.  For this reason, the exception must be construed narrowly.  (See 58 Cal.Jur.3d, Statutes, § 116, p. 505 [exceptions to the general rule of a statute are strictly construed].) The Commission currently is reviewing its conflicts regulations.





