June 22, 2000

James A. Cathcart

The Doctors’ Company

185 Greenwood Road

Post Office Box 2900

Napa, California  94558-0900

 Re:  Your Request for Advice

         Our File No. A-00-101
Dear Mr. Cathcart:

This letter responds to your request for advice about the Political Reform Act (the “Act”).
 

I.  QUESTIONS
(1)
May the Doctors’ Company solicit contributions for DOCPAC from physician groups as part of the negotiation over the price of insurance coverage?

(2)
If so, and a physician group makes a contribution to DOCPAC from the group’s administrative budget, should the physician group or the individual physicians be reported as the source of the contribution? 

(3)
If so, and a physician group assesses each physician for a contribution to DOCPAC, should the physician group or the individual physicians be reported as the source of the contribution? 

(4) 
Must the Doctors’ Company allow any doctor within a group who wishes to decline to contribute to DOCPAC to do so?  

II.  CONCLUSIONS
(1)
Such solicitations and negotiation are not covered by the Act.  Therefore, as a matter of the Act’s requirements and prohibitions, you may make such solicitations.  

(2)
If the contribution to DOCPAC is made from the physician group’s organizational funds as a result of a collective decision by the physician group’s governing authority, then the source of the contribution is the physician group.  

(3)
If the physician group acts as an intermediary or agent by collecting contributions from member physicians for forwarding to DOCPAC, the member physicians must be disclosed as the true source of the contributions according to the rules explained below.   

(4)
This question raises issues which are beyond the Political Reform Act, and we may not advise about them.


III.  FACTS
The Doctors’ Company is a reciprocal medical malpractice insurer with headquarters in California and policyholders in all 50 states.  The Doctors’ Company sponsors a political action committee, California DOCPAC, supported largely by contributions from California policyholders and minor funding from the company.

The Doctors’ Company insures many individual physicians as well as physician groups.  Typically, physicians who are members of physician groups do not receive fundraising appeals on behalf of DOCPAC.  Instead, these appeals go to the same group administrator who receives billing and other communications on behalf of the group.  As a result, a significant segment of your policyholder population does not receive PAC mailings or contribute to the PAC.

Currently, you are considering plans to solicit DOCPAC contributions from these groups as part of the negotiation over the price of coverage.  For example, you might offer a particular group a particular rate, but agree to a discount in exchange for a contribution to DOCPAC.  As an alternative, you might offer a group a particular rate, making clear that the rate includes a stated contribution to DOCPAC.

IV.  ANALYSIS
A. 
Question (1). 

You have asked if the Doctors’ Company may solicit contributions from physician groups as part of the negotiation over the price of medical malpractice insurance coverage for the group.  Such solicitations and negotiation are not covered by the Act.  (Unlike federal campaign finance law, the Act does not have restrictions on corporate contributions or on which members of a corporation or organization may be solicited for contributions.)  Therefore, under the Act, you are not prohibited from making such solicitations.  

B. 
Question (2).  

A physician group is a person, within the meaning of the Act.   (Section 82047.)  As such, for purposes of the Act, it may make political contributions in its own name.  If the contribution to DOCPAC is made from the physician group’s organizational funds (which you refer to as its administrative budget), and if the contribution is made as a result of a collective decision by the physician group’s governing board or committee (i.e., it is not directed or controlled by an individual working through the physician group), then the source of the contribution is the physician group.  

C. 
Question (3). 

Section 84302 prohibits any person from making a contribution on behalf of another person, or from acting as an intermediary or agent of another, without providing to the recipient of the contribution the full name, address, occupation and employer of the true source of the contribution as well as his or her own name, address, occupation and employer.  The recipient of such a contribution must disclose both the intermediary and the true source of the contribution.  Section 84302.5 defines the term "intermediary" to include persons who deliver contributions from other persons.

Regulation 18432.5 (copy enclosed) clarifies that a person is acting as an “intermediary” in the following circumstances:

1.  The recipient of the contribution would consider the person to be the contributor without the disclosure of the true source of the contribution.

2.  The person delivers, mails, or otherwise transmits a contribution from another person either personally or through an agent.  Regulation 18432.5 excludes from this definition of “intermediary” certain persons who deliver contributions but for whom disclosure as an intermediary would not further the purposes of the Act (e.g., a postal worker delivering contributions while acting within the scope of his or her employment).

3.  The person is an entity or organization which transmits contributions to a “sponsored” committee as provided in Section 82048.7 and Regulation 18419 (copy enclosed).

Section 84211 requires candidates and committees to itemize (i.e., provide the name, address, occupation, and employer) only contributions from persons who have contributed a cumulative amount of $100 or more during a calendar year.  Contributions from persons who have contributed less than $100 are disclosed in a lump sum.  As a general rule, the name, address, occupation, and employer of the intermediary for a contribution is required only for contributions which are required to be itemized.   (See, e.g., Bird Advice Letter, No. I-90-136.) 

If a physician group assesses and collects from member physicians an amount for a contribution, which contribution is then forwarded to DOCPAC, then the physician group is acting as an intermediary or agent within the meaning of Section 84302.   The physician group must disclose to DOCPAC the information required by Section 84302 for any such member physician whose contributions total $100 or more in a calendar year.  Likewise, DOCPAC must report this information on its campaign statements.   Contributions from member physicians whose individual contributions do not amount to $100 or more per calendar year may attributed to the physician group, and disclosed and reported as such.  

D. Question (4). 

You have asked whether the Doctors’ Company must allow any doctor within a group who wishes to decline to contribute to DOCPAC to do so.  This question appears to involve the relationship of the member physicians to the physician group, and the physician group’s management and membership policies.  These issues are beyond the Political Reform Act, and we may not advise about them.  

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.








Sincerely,

Luisa Menchaca

Assistant General Counsel

By:
John Vergelli

       
Staff Counsel, Legal Division
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Enclosure

�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 





