May 23, 2000

Steven M. Kamp

State Board of Equalization

450 N Street, MIC:72

Sacramento, California  95814

 Re:  Your Request for Advice

         Our File No. A-00-106
Dear Mr. Kamp:

This letter is in response to your request for advice on behalf of John Chiang regarding the conflict of interest provisions of the Political Reform Act (the “Act”).
 

I.  QUESTION
May Mr. Chiang participate in Board of Equalization decisions concerning the annual valuation of either Sprint Corporation or Sprint Spectrum L.P.?

II.  CONCLUSION
Mr. Chiang has not received payments of $250 or more in the past 12 months from Sprint Corporation or Sprint Spectrum L.P. and does not have a legally enforceable right against either entity for $250 or more.  Therefore, he may participate in a governmental decision involving the annual valuation of these two business entities.  However, if he comes to possess a legally enforceable right to $250 or more as a result of his class action lawsuit, Mr. Chiang may not participate in a decision concerning the annual valuation of either entity.

III.  FACTS
According to your correspondence and phone conversations with Commission staff counsel, you are writing on behalf of John Chiang, a member of the California State Board of Equalization (“Board”).  He is also a member of the class of present and former customers of Sprint PCS who have sued Sprint Corporation in the Canadian County, Oklahoma District Court action styled Barry Cypret v. Sprint Corporation et al., Case No. CI-99-110-02.  Sprint Corporation and Sprint Spectrum L.P. are named as defendants in this case, and both do business in California.  As a member of the class in the Oklahoma action, Mr. Chiang may be entitled to all or some of the relief described in a proposed settlement of the action.  However, the case has not been settled as an upcoming fairness hearing is scheduled for May 25, 2000.  Therefore, Mr. Chiang currently does not retain a legally enforceable interest in any settlement proceeds.  Nevertheless, he estimates that his portion of the settlement will be no more than $10, the value of a phone card which he has already received from the defendants in expectation of a settlement.

Sprint Corporation and Sprint Spectrum L.P. are both “regulated telephone companies” as such term is used in Article XIII, Section 19 of the California Constitution, meaning that their property is annually assessed by the Board.  In addition, either Sprint entity may engage in transactions affected by the California Sales and Use Tax Law or the California Emergency Telephone Users Surcharge Law.  In accordance with both statutes, the Board issues regulations and hears appeals from affected taxpayers.

On May 24, 2000, the Board will make its annual valuation of state assesses, including Sprint Corporation and Sprint Spectrum L.P.  To do so, the Board determines the valuation of  each business entity for each county in California.  The county tax rate is then applied to each entity against that valuation.

IV.  ANALYSIS
The primary purpose for the conflict of interest provisions of the Act is to ensure that public officials, whether elected or appointed, perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  In furtherance of this goal, Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

Determining whether a conflict of interest exists under Section 87100 of the Act requires analysis of the following questions:

A.  Is Mr. Chiang a “public official” within the meaning of the rules?
As a member of the California State Board of Equalization, Mr. Chiang is a “member, officer, employee, or consultant of a state or local government agency” and, therefore, is subject to the conflict of interest provisions of the Act.  (Section 82048; Regulation 18701(a).)

B.  Is Mr. Chiang making, participating in making, or influencing a governmental decision?
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Section 87100; Regulation 18702.1.)  A public official “participates in making a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Section 87100; Regulation 18702.2.)  A public official is attempting to use his or her official position to influence a decision before his or her own agency if, for the purpose of influencing, the official

contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Section 87100; Regulation 18702.3.)  

As a member of the Board, Mr. Chiang is making or participating in making governmental decisions if he votes, negotiates, advises or makes recommendations regarding the annual valuation of Sprint Corporation and Sprint Spectrum L.P.

C.  What are Mr. Chiang’s economic interests — the possible sources of a financial conflict of interest?
You have inquired and provided facts regarding only Mr. Chiang’s legal relationship with Sprint Corporation and Sprint Spectrum L.P.  For purposes of this letter, we assume that he has no other economic interests relevant to the governmental decision about which you inquire.


A public official has an economic interest in any person from whom he/she has received income aggregating $250 within 12 months prior to the time when the relevant governmental decision is made.  (Section 87103(c); Regulation 18703.3(a).)  “Income” includes income which has been promised to the public official but not yet received by him or her, if he or she has a legally enforceable right to the promised income.  (Regulation 18703.3(a).)  The Commission has previously advised that where the public official is the recipient of money pursuant to a court judgment or settlement of a lawsuit, money received by the public official is income for purposes of the Act’s conflict of interest provisions.  (Barbosa Advice Letter, No. I-91-365.)

Since Mr. Chiang has not yet received payments aggregating $250 nor has a legally enforceable right to any settlement award, he does not currently have an economic interest in either Sprint Corporation or Sprint Spectrum L.P.  In absence of such economic interests, 

Mr. Chiang does not have a conflict of interest with regard to these entities and may participate in Board decisions involving them.

However, if Mr. Chiang does come to possess a legally enforceable right to his portion of any settlement award of $250 or more resulting from this lawsuit, he will have economic interests in both Sprint Corporation and Sprint Spectrum L.P., as sources of income to him.  To assist you in the event that Mr. Chiang does come to possess economic interests in these business entities, we have continued the conflict of interest analysis.  Please note that analysis in steps E through H is contingent upon the assumption that Sprint Corporation and Sprint Spectrum L.P. are sources of income to Mr. Chiang. 

D.  Are Mr. Chiang’s economic interests in Sprint Corporation and Sprint Spectrum L.P. directly involved in the governmental decision?
A business entity such as Sprint Corporation or Sprint Spectrum L.P. is directly involved in a decision before an official’s agency when that entity or source, either directly or by an agent:

  (1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

  (2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license permit, or other entitlement to, or contract with, the subject person.  (Regulation 18704.1(a).)

Since Sprint Corporation and Sprint Spectrum L.P. are the subjects of a Board proceeding regarding their valuation, both are directly involved in the decision.

E.  Materiality standard — what kind of financial impact on Mr. Chiang’s economic interest from the decision is considered material?
Any reasonably foreseeable financial effect on a person who is a source of income to a public official, and who is directly involved in a decision before the official’s agency, is deemed material.  (Regulation 18705.3(a).)

If Sprint Corporation and Sprint Spectrum L.P. become sources of income to Mr. Chiang, any financial effect, even a penny’s worth, on these business entities from a subsequent Board

 decision regarding their valuation is deemed material since these entities are directly involved in a decision before the Board.

F.  Is it reasonably foreseeable that the governmental decision will result in the materiality standard for Sprint Corporation and Sprint Spectrum L.P. being met?
A material financial effect on an economic interest is reasonably foreseeable if it is substantially likely that one or more of the materiality standards applicable to that economic interest will be met as a result of the governmental decision.  (Regulation 18706.)

It is reasonably foreseeable that a decision to assess the valuation of Sprint Corporation and Sprint Spectrum L.P. will have some financial effect on these business entities since the tax rate for each county is applied to each entity against its valuation which will determine the amount of taxes owed.  As a result, the materiality standard for Mr. Chiang’s economic interests in Sprint Corporation and Sprint Spectrum L.P. would be met if he had an economic interest in either entity.

G.  If Mr. Chiang has a conflict of interest, does the “public generally” exception apply?  Or is the conflict disqualifying?
The “public generally” exception provides that if the reasonably foreseeable material financial effect of a decision on the public official’s economic interest is indistinguishable “from its effect on the public generally,” then the public official does not have a disqualifying conflict of interest.  (Section 87103; Regulations 18700(b)(7), 18707(a).)  This exception exists because a public official is less likely to be biased by a financial impact on his or her economic interests when a significant part of the community is substantially likely to feel essentially the same impact from the governmental decision.  (Dickens Advice Letter, No. A-99-228.) 

Since the valuation decision pertains specifically to Sprint Corporation and Sprint Spectrum L.P., this exception does not apply.  Therefore, if he receives income or is promised income of $250 from the lawsuit, he will have a disqualifying conflict of interest and may not participate in the decision involving the valuation of Sprint Corporation and Sprint Spectrum L.P.

H.  Even if Mr. Chiang has a disqualifying conflict of interest, is his participation legally required?
The legally required participation rule provided by Regulation 18708 applies only in rare cases where several public officials in the same agency are simultaneously disqualified.  There is nothing to indicate that this exception is applicable to Mr. Chiang’s case based on the facts you have provided.

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Luisa Menchaca

Assistant General Counsel

By:
Natalie Bocanegra

       
Staff Counsel, Legal Division

LM:NB:tls

�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 


�  These questions are based on the Act’s conflict of interest analysis provided at Regulation 18700(b). 





