July 9, 2000

Henry Empeño, Jr.

Deputy City Attorney

City of San Bernardino

300 North ‘D’ Street

San Bernardino, California  92418-0001

 Re:  Your Request for Advice

         Our File No. A-00-107
Dear Mr. Empeño:

This letter is in response to your request for advice on behalf of San Bernadino City Councilmember Gordon McGinnis regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 

QUESTIONS
1.  May Councilmember McGinnis vote on a request to establish a Landscape Maintenance Assessment District for two tentative tracts located four blocks away from his personal residence?

2.  May the councilmember speak to city staff and other city councilmembers regarding a proposal from his homeowner’s association that would require the future property owners from the two tracts to join the association in lieu of establishing of a landscape maintenance assessment district?

3.  If the councilmember must abstain and not deliberate and vote with the city council on this matter, may he appear before the council as a private citizen and advocate his and the association’s interests?

CONCLUSIONS
1.  No.  The councilmember has a conflict of interest in the decision to establish a landscape maintenance assessment district based on his economic interest in a common area owned by a homeowners’ association in which he is a member.

2.  No.  Since the councilmember is disqualified from voting and deliberating on the decision to establish a landscape maintenance assessment district, he is also disqualified from using his official position to influence the decision by speaking to city staff and other councilmembers regarding the decision.

3.  The city councilmember will not be engaging in conduct regulated by the Act if he appears before the city council as a member of the general public in his individual capacity to represent his personal interests.  But he may not represent the homeowners’ association.

FACTS
Gordon McGinnis is a member of the San Bernadino City Council.  Pending on the city council’s agenda is a request by the developer of Tentative Tracts No. 15826, consisting of 78 lots, and No. 15991, consisting of 73 lots.  The request is for the authorization by the Director of Development Services and the City Clerk to proceed with the establishment of a Landscape Maintenance Assessment District for landscaping along streets within or abutting these two tracts.  Only the properties within these two tracts will participate in the assessment district.

Councilmember McGinnis owns a home between 300 and 2,500 feet from the two tracts.  As a homeowner, Councilmember McGinnis is a member of the West Colony Community Association, a homeowners’ association made up of 410 houses.  The homeowners’ association owns a common area that is within 300 feet of the two tracts.  The fair market value of the common area is $410,000 or more.  Councilmember McGinnis does not believe that the fair market value of his house will be affected by the construction of the two tracts, or by the establishment of the district.  However, he does believe that the decision will have some effect on the fair market value of the common area.

The homeowners’ association is worried that future residents of the two tracts will, because of their proximity, use the association’s private streets, sidewalks and 25 acres of private park land, including three swimming pools, a sand volleyball court, and four tot lots, with or without the association’s permission.  Consequently, the association wants the city to require the future residents to join the association and pay dues for the costs of these facilities.  In addition, the association wants to incorporate the landscape maintenance costs for the two tracts into the association’s landscape maintenance costs rather than establishing an assessment district.  If the two tracts are added to the association, the association expects that the dues of $58 per month would decrease by $12 to $15 per month, or $144 to $170 per year.

ANALYSIS
A.  Conflict-of-Interest Prohibition
A public official may not make, participate in making, or in any way attempt to use his or her official position to influence a governmental decision in which the official knows, or has reason to know, that he or she has a financial interest.  (Section 87100.)  The Commission has developed an eight-step approach for determining whether an individual has a disqualifying financial interest in a decision.  (Regulation 18700(b).)

1.  Public Official
The conflict-of-interest prohibition only applies to public officials.  (Section 87100.)  As a city councilmember, Mr. McGinnis is a “public official” subject to the prohibition.  (Section 82048.)

2.  Conduct Covered
The prohibition covers specific conduct:  making, participating in making, or attempting to use one’s official position to influence a governmental decision.  These terms are defined in Regulations 18702-18702.4.  “Making a governmental decision” includes, among other things, voting on a matter, obligating one’s agency to any course of action, and entering into a contract.  (Regulation 18702.1(a)(1),(3),(4).)  Thus, Councilmember McGinnis will be engaging in conduct regulated by the Act if he deliberates and votes on the establishment of an assessment district.

In addition, an official is attempting to use his or her official position to “influence” a decision if, for the purpose of influencing, the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of his or her agency.  (Regulation 18702.3(a).)  Therefore, by speaking to city staff and other city councilmembers regarding the homeowners’ association’s proposal, Councilmember McGinnis will be conducting activity subject to the prohibition.

However, an official is not attempting to influence a decision if the official “appears in the same manner as any other member of the general public before an agency in the course of its prescribed governmental function solely to represent himself or herself on a matter that is related to his or her personal interests.”  (Regulation 18702.4(b)(1).)  An official’s “personal interests” include an interest in real property that is wholly owned by the official or members of his or her immediate family.  (Regulation 18702.4(b)(1)(A).)

Consequently, if the councilmember has a conflict of interest in the assessment district decision, he may not contact or privately discuss his personal interests with individual members of the city council to influence their decision.  But he may appear before the city council in his individual capacity as a member of the audience to represent his personal interest.  His comments, however, must be limited to his personal interests, and he must avoid speaking on behalf of any person or group other than himself and his immediate family.

3.  Economic Interest
A public official has a disqualifying financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official,
 or on the following enumerated economic interests:

1.  Any business entity in which the official has a direct or indirect investment worth $1,000 or more.  (Section 87103(a).)

2.  Any real property in which the official has a direct or indirect interest worth $1,000 or more.  (Section 87103(b).)

3.  Any source of income of $250 or more provided to the official within 12 months  before the decision.  (Section 87103(c).)

4.  Any business entity in which the official is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d).)

5.  Any donor of gifts worth $300 or more provided to the official within 12 months before the decision.  (Section 87103(e).)

Councilmember McGinnis has a real property interest in his home.  (Section 82033.) In addition as a member of the homeowner’s association, he also has a real property interest in the association’s common area.  (See Perkins Advice Letter, No. A-99-024.)   Both interests are each worth $1,000 or more.  Therefore, the councilmember has an economic interest in his home and the common area for purposes of the Act.  (Section 87103(b).)

Once a public official identifies his or her relevant economic interests, the official must evaluate whether it is reasonably foreseeable that a decision will have a material financial effect on one or more of those economic interests.  This determination takes three steps which are discussed in detail below as Steps 4, 5 and 6.  First, the official must determine whether the economic interest will be directly or indirectly involved in the decision.  (Regulation 18700(b)(4).)  Based upon the type of involvement, the official must then find the applicable materiality standard set forth in Commission regulations.  (Regulation 18700(b)(5).)  After finding the applicable materiality standard, the official must then decide whether it is reasonably foreseeable that the standard will be met.  (Regulation 18700(b)(6).)
4.  Direct or Indirect Involvement
Real property is directly involved in a decision when the decision involves:  (1) the zoning, sale, lease, or boundary change of the property; (2) a license, permit or other land use entitlement authorizing a specific use of the property; (3) taxes or fees to be assessed on the property; or (4) redevelopment and the property is located in the redevelopment area.  (Regulation 18704.2(a).)  If real property is not directly involved in a decision, it is indirectly involved for purposes of finding the applicable materiality standard.

In this case, Councilmember McGinnis’ real property interests are indirectly involved in the decision to establish a landscape maintenance assessment district for two tentative tracts located near his property.

5.  Applicable Materiality Standard
Regulation 18705.2 sets forth the materiality standards that apply to economic interests in real property.  The materiality thresholds vary depending upon the distance between the official’s real property and the real property that is the subject of the decision.  Under the regulation, the effect of a decision on real property is material if:  

(1)  The real property is within 300 feet of the project, unless it can be shown there will be no financial effect whatsoever.  (Regulation 18705.2(b)(1)(A).)  Under this materiality standard, any reasonably foreseeable effect of the decision, even a one penny effect, is deemed to be material.

(2)  The real property is between 300 and 2,500 feet of the project, and it is reasonably foreseeable that the decision will affect:  (1) the fair market value of the property by $10,000 or more, or (2) the rental value of the property by $1,000 or more per 12‑month period.  (Regulation 

18705.2(b)(1)(C).)

The councilmember has an economic interest in a common area that is within 300 feet from two tenative tracts that are subjects of the decision.  Thus, the 300-feet materiality rule applies to this interest.  The councilmember also has an economic interest in his personal residence that is between 300 and 2,500 feet of the two tracts.  For this interest, the materiality standard in Regulation 18705.2(b)(1)(C) applies.  Once the official finds the relevant materiality standard, he or she must determine whether it is reasonably foreseeable that the materiality standard will be met as a result of the decision.

6.  Foreseeability
 A financial effect is considered reasonably foreseeable at the time a governmental decision is made if there is a substantial likelihood that it will occur.  (Regulation 18706.)  A material financial effect need not be a certainty as a result of the decision, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)
Consequently, the issue is whether it is substantially likely that the decision to establish a landscape maintenance district will have a material financial effect on the councilmember’s real property interests.  For his economic interest in the common area, the specific question is whether it is substantially likely that the decision will have any financial effect at all on the fair market value of the common area.  The councilmember believes that the decision will have some financial impact on the common area.  Therefore, he has a conflict of interest based on his economic interest in the common area, unless the public generally exception applies.

For his interest in his personal residence, the specific question is whether it is substantially likely that the decision will affect the property’s fair market value by $10,000, or the rental value by $1,000 in a fiscal year.  The councilmember does not believe that the decision will have any foreseeable effect on his personal residence.
  If it is true that a material financial effect on his residence is not reasonably foreseeable, then the councilmember does not have a conflict of interest in the decision based on his economic interest in his home.  When rendering advice the Commission does not act as finder of fact.  (In re Oglesby (1975) 1 FPPC Ops. 71, 77.)  Thus, our advice is applicable only to the extent that the facts provided to us are correct, and that all of the material facts have been disclosed.

7.  Public Generally Exception
The decision to establish an assessment district will have a reasonably foreseeable material financial effect on the councilmember’s economic interest in the common area.  However, an official who otherwise has a conflict of interest in a decision may still participate in the decision if the “public generally” exception applies.  (Section 87103.)  For this exception to apply, the decision must affect the official’s economic interests in substantially the same manner as it would affect a significant segment of the public.  (Regulation 18707.)

For real property interests, a significant segment of the public may include:  (1) 10 percent or more of the population of the official’s district; (2) 10 percent or more of all property owners, homeowners or households in the official’s district; or (3) 5,000 individual residents in the official’s district.  (Regulation 18707(b)(1)(A).)  Since the councilmember is elected at large, his district is the city.

For the public generally exception to apply, a significant segment as described, such as ten percent of the property owners in the city, must be affected in substantially the same manner as Councilmember McGinnis.  The development of the two tracts might affect a substantial number of nearby properties, which might be owned by numerous property owners.  Nevertheless, it appears that the common area in which the councilmember has an economic interest will be uniquely impacted by the development since, as you mention, it is reasonably foreseeable that the future residents of the two tentative tracts will use the common area without the association’s permission.  Therefore, under these facts, the public generally exception does not apply.

8.  Legally Required Participation
The eighth step pertains to the “legally required participation” rule.  (See Regulation 18708.)  This rule applies only in rare cases where several public officials in the same agency are simultaneously disqualified.  It does not appear that the legally required participation rule is relevant to your request.

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.







Sincerely,

Luisa Menchaca

Assistant General Counsel

By:
Julia Bilaver

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 


�  A decision will have a financial effect “on the official,” within the meaning of Section 87103, if the decision will affect the official’s personal expenses, income, assets, or liabilities, or those of his or her immediate family.  (Regulation 18703.5.)  This is known as the “personal financial effect” rule.  A financial effect based on the value of real property owned by the official does not trigger the personal financial effect rule.  (Ibid.)  Therefore, the rule does not apply here since the councilmember’s only relevant economic interests are interests in real property.


�  While the effect may not be material, it does appear that the decision will have some effect on the fair market value of his home.  Since the councilmember’s economic interest in the common area is tied to his ownership interest in his home, it is reasonably foreseeable that a decision affecting the fair market value of the common area (such as a decision making the common area more or less desirable) will also have some effect on the fair market value of his home.  But again the effect may not be material.





