June 16, 2000

Lawrence Fogel

601 Navarra Drive

Scotts Valley, California  95066

 Re:  Your Request for Advice

         Our File No. A-00-109
Dear Mr. Fogel:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
May you participate in decisions concerning the Polo Ranch project?

CONCLUSION
It appears from the facts that you have provided that the requirements of the “public generally exception” for principal residences in small jurisdictions have been met.  Therefore, you may participate in the decisions regarding the Polo Ranch project.

FACTS
You are a planning commissioner for the City of Scotts Valley, which is located in northeastern Santa Cruz County.  Scotts Valley has a population of approximately 10,698 as of January 1999, with a total of 2,667 single family dwelling units within a geographic area of approximately five square miles.

A new housing proposal called the Polo Ranch project is being processed by the city and will be going through public hearings in the near future.  Your primary residence is located approximately 1,000 feet from the closest border of the Polo Ranch project site.  There are 898 single family residences within 2,500 feet of the project border.  This represents approximately   34 percent of the total number of single family residences in the community.

In our telephone conversation on June 8, 2000, you indicated to me that your lot size is approximately one-half acre in size.  On June 13, 2000, I received a telephone message from Brian Lynch from the Scotts Valley Planning Department wherein he stated that there are well over 100 separate property owners that are within a 2,500 foot radius of the boundaries of the Polo Ranch project.

ANALYSIS
The Act's conflict‑of‑interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

To say that a public official has a “financial interest” in a governmental decision, within the meaning of the Act, is to conclude that it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted an eight-step analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b)(1)-(8).)  The following advice applies that eight-step analysis.  

A.  Whether you are a “public official.” 
The Act’s conflict-of-interest provisions apply only to “public officials.”  (Sections 87100, 87103; Regulation 18700(b)(1).)  As a planning commissioner for the City of Scotts Valley, you are a “public official” for purposes of the Act, and the conflict-of-interest rules apply to you.  

B.  Whether the planning commission’s deliberation and votes about the Polo Ranch project are covered by the Act. 
The Act’s conflict-of-interest provisions apply only where the public official “make[s], participate[s] in making, or in any way attempts to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”  (Section 87100; Regulation 18700(b)(2).)  The Commission has adopted a series of regulations which define “making,” “participating in making,” and “influencing” a governmental decision, and which provide certain exceptions.  (Regulations 18702-18702.4.)

By deliberating and voting on the Polo Ranch project, you would be making (see Regulation 18702.1) and participating in making (see Regulation 18702.2) governmental decisions.  Thus, the Act’s conflict-of-interest rules apply to this situation. 

C.  Identifying your economic interests.
The Act’s conflict-of-interest provisions apply only to conflicts arising from economic interests.  The “economic interests” from which conflicts of interest may arise are defined in Regulations 18703-18703.5.   Identifying which, if any, of these economic interests are held by a public official is the third step in analyzing a potential conflict of interest under the Act.  (See Regulation 18700(b)(3).)  There are five kinds of such economic interests: 

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of $1,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $1,000 or more (Section 87103(b); Regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $250 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $300 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4); 

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family—this is known as the “personal financial effects” rule (Section 87103; Regulation 18703.5). 

You have an economic interest in your personal residence.  (Section 87103(b); Regulation 18703.2.)  Based on the facts you have provided, you have no other relevant economic interests.

D.  Deciding the degree to which your economic interest is involved in the Polo Ranch project.

To decide if you have a conflict of interest arising from your economic interest, it must first be determined if the economic interest is directly or indirectly involved in the Polo Ranch project.  (See Regulation 18700(b)(4).)  

 
As to your personal residence, Regulation 18704.2(a) prescribes rules for deciding whether real property is directly involved in a governmental decision.  Applying those rules to your  residence, we conclude that the residence is indirectly involved in the Polo Ranch project.    (Regulation 18704.2(a), (b).) 

E.  Deciding which standards should be used to evaluate whether a financial effect is material.    
Knowing the degree to which the relevant economic interest is involved in the Polo Ranch project decisions, we can pick the appropriate standard for evaluating the “materiality”—that is, the importance—of the effect of the decision on your economic interest.   (See Regulation 18700(b)(5).)  

The “materiality standards” for indirectly involved real property economic interests are found in Regulation 18705.2(b).  Since your residence is more than 300 feet but less than 2,500 feet from the boundaries of the Polo Ranch project, the rule in Regulation 18705.2(b)(1)(C) applies.  That rule provides, 

   “(1)  The effect of a decision is material as to real property in which an official has a[n] ... ownership interest ... if any of the following applies: ...

  (C)  The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:

  (i)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or

  (ii)  Will affect the rental value of the property by $1,000 or more per 12 month period.”   (Regulation 18705.2(b)(1)(C).) 

F.   Using the materiality standards to decide whether a material financial effect is reasonably foreseeable.  

With the materiality standards in mind, the critical questions (see Regulation 18700(b)(6)) come into focus.  

Is it reasonably foreseeable that the planning commission’s decision about the Polo Ranch project’s new housing proposal will either increase or decrease the fair market value of your residence by $10,000 or more or increase or decrease the fair market rental value of the residence by $1,000 or more per 12 month period?  (Regulations 18700(b)(6), 18706.)  

We cannot answer these questions from a distance.  On the basis of all available facts about the Polo Ranch project impact and the possible impact on your residence, you must evaluate the likelihood and likely degree of financial impact your residence will receive as a result of the Polo Ranch project’s new housing proposal decisions.  In particular, you should consider the factors in Regulation 18705.2(b)(4) when making this evaluation.  If you conclude that the answer to either is yes, then you have a conflict of interest unless the public generally exception applies.

G.  The “public generally” exception.  

Even if a public official otherwise has a conflict of interest, he or she may still be able to take a role in the governmental decision in question.  If the reasonably foreseeable material financial effect of a governmental decision on the public official’s economic interest is indistinguishable “from its effect on the public generally,” then the public official does not have a conflict.  (Section 87103; Regulations 18700(b)(7), 18707(a).)  This rule is referred to as the “public generally exception.”  This exception exists because a public official is less likely to be biased by a financial impact on his or her economic interests when a significant part of the community is substantially likely to feel essentially the same impact from the governmental decision.  

Where a potential conflict arises because of the effect of a governmental decision on a public official’s principal residence, that effect is considered indistinguishable from the effect of the decision on the public generally if six conditions are met: 

  “(1)  The public official's agency has jurisdiction over a population of 25,000 or less.

  (2)  The decision does not have a direct effect (as provided in Title 2, California Code of Regulations, section 18704.2) on the real property that serves as the public official's principal residence.

  (3)  The real property that serves as the public official's principal residence is more than 300 feet from the boundaries of the property which is the subject of the decision.

  (4)  There are at least 100 properties under separate ownership which are within a 2,500 foot radius of the boundaries of the property which is the subject of the decision.

  (5)  The principal residence is located on a parcel of land not more than one acre in size or, which, under the zoning and subdivision regulations of the jurisdiction in which it is located, cannot be further subdivided.

  (6)  The effect of the decision on the official's real property interest will be substantially the same as the effect of the decision on the majority of the residential properties which are beyond 300 feet, but within 2,500 feet of the boundaries of the real property that is the subject of the decision.”  (Regulation 18707.2(a)(1)-(6).)   

You have provided the following facts:

(1)  Size of the City:  The population of Scotts Valley is approximately 10,698 and the geographic area of the city is approximately five square miles.

(2)  Only Indirect Effect:  You have confirmed that none of the decisions are of the type set forth in Regulation 18705.2(a).)  (You must make this determination for every decision for which you intend to apply the public generally exception.)

(3)  Minimum distance: Your principal residence is approximately 1,000 feet from the closest border of the Polo Ranch project site.

(4)  Properties: There are 898 single family residences of which there are at least 100 properties under separate ownership which are within a 2,500 foot radius of the boundaries of the property which is the subject of the decision.

(5)  Lot Size: Your lot is approximately one-half acre in size. 

(6) You have concluded that the effect of the decision on your real property interest will be substantially the same as the effect of the decision on the majority of the residential properties which are beyond 300 feet, but within 2,500 feet of the boundaries of the real property that is the subject of the decision.

Therefore, based on the facts you provided in your letter, our telephone conversation on June 8, 2000, wherein you indicated to me that your lot size is approximately one-half acre in size, and the message I received from the Scotts Valley Planning Department that there are over 100 separate property owners within a 2,500 foot radius of the Polo Ranch project, the six criteria are satisfied in the case of your personal residence.  Thus, even if it is reasonably foreseeable that the planning commission’s decisions regarding the Polo Ranch project’s new housing proposal will 

have a material financial effect on your residence, the public generally exception will apply, and you do not have  a conflict of interest in the decision arising from your residence.
 

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.








Sincerely,

Luisa Menchaca

Assistant General Counsel

By:  Lynda Doherty, Political Reform Consultant


        Legal Division

LM:ld

�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 


�  An indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)


�  When determining whether a governmental decision has a personal financial effect on a public official, a financial effect on the value of real property owned directly or indirectly by the official, or a financial effect on the gross revenues, expenses, or value of assets and liabilities of a business entity in which the official has an investment interest shall not be considered.  


�  The Commission does not act as a finder of fact when it renders advice.  This advice is applicable and confers immunity (see Section 83114) only to the extent that the facts provided to us are correct and that all of the material facts have been disclosed.   (In re Oglesby (1975) 1 FPPC Ops. 71, 77.)





