July 13, 2000

Jack R. Haynes

Assistant City Attorney

City of El Monte

11333 Valley Boulevard

El Monte, California  91731-3293

 Re:  Your Request for Advice

         Our File No. A-00-118
Dear Mr. Haynes:

This letter is in response to your request for advice on behalf of Planning Commissioner Richard Tovey regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
May Planning Commissioner Tovey be involved in making a report and recommendation by the planning commission for the second amendment to the Downtown El Monte Redevelopment Plan? 

CONCLUSION
Councilmember Tovey may not participate in the planning commission’s decisions regarding the second amendment to the Downtown El Monte Redevelopment Plan because it is reasonably foreseeable that those decisions will have some financial effect on his property interests, unless the public generally exception applies.

FACTS
The City of El Monte’s planning commission will be making a report and recommendation for the second amendment to the Downtown El Monte Redevelopment Plan (“plan”).  The amendment will amend the original plan by (1) increasing the size of the project area by adding 231 acres; and (2) reestablishing the power of eminent domain for a period of 12 years after adoption of the amendment.

Planning Commissioner Tovey has disclosed that he owns a personal residence which is in the area to be added to the Downtown Redevelopment Project area (“project”).  He has advised you that he has no other financial interest in the existing or amended project area.

Before the amendment is submitted to the city council, it will be submitted to the planning commission for its report and recommendation concerning the amendment and its conformity with the general plan of the City of El Monte.  The planning commission may recommend for or against the approval of the amendment.

ANALYSIS
The Act’s conflict-of-interest provisions help to insure that public officials perform their duties impartially, free from bias attributable to their own financial interests or those of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.    

A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the decision will have a material financial effect on one or more of the public official’s economic interests, unless the public generally exception applies.  (Section 87103; Regulation 18700(a).)  The Commission has adopted an ordered process for determining whether the Act’s conflict-of-interest restrictions apply to a given public official with regard to a particular governmental decision.  (Regulation 18700(b).) 

1.  Is Commissioner Tovey a “public official”?
The conflict-of-interest provisions of the Act apply only to “public officials.”  A “public official” is defined to include “every member, officer, employee or consultant of a state or local government agency ....”  (Section 82048.)  As a member of the El Monte Planning Commission,  Commissioner Tovey is a “public official” within the meaning of the Act. 

2.  Will Commissioner Tovey be participating in a governmental decision?
The Act’s conflict-of-interest provisions come into play only when a public official makes, participates in making, or in some way attempts to use his or her official position to influence a governmental decision in which the official knows — or has reason to know — that he or she has a financial interest.  (Section 87100.)  By deliberating and voting on the Commission’s report and recommendation, Commissioner Tovey would be engaging in the kind of conduct covered by the Act’s conflict-of-interest provisions.  (Regulation 18702.1(a)(1).)

3.  What are Commissioner Tovey’s economic interests? 
Next, you must identify Commissioner Tovey’s economic interests.  (Regulation 18700(b)(3).)  If the governmental decision at issue will have a reasonably foreseeable material financial effect on Commissioner Tovey’s economic interests, he would have a conflict, unless the public generally exception applies.

The “economic interests” from which conflicts of interest may arise are described by Section 87103 and Regulations 18703-18703.5.  There are six kinds: 

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of $1,000 or more (Section 87103(a); Regulation 18703.1(a)); 

· A public official has an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $1,000 or more (Section 87103(b); Regulation 18703.2); 

· An official has an economic interest in any source of income, including promised income, totaling $250 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts total $300 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4); 

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family — this is known as the “personal financial effects” rule (Section 87103; Regulation 18703.5).

Commissioner Tovey has an economic interest in his personal residence.  (Section 87103(b); Regulation 18703.2.)
 

4.  Is Commissioner Tovey’s economic interest directly or indirectly involved in the decisions?  

The next step in analyzing a potential conflict of interest is to determine whether the official’s interests are directly or indirectly involved in the governmental decision(s) at issue. (Regulation 18700(b)(4).)  The Commission’s regulations provide that real property is directly involved in a governmental decision when, among other things, “[t]he decision is to designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions; and real property in which the official has an interest, or any part of it is located within the boundaries (or the proposed boundaries) of the redevelopment area.”  (Regulation 18704.2(a)(4).  Since the decision is to add 231 acres to the project, we must conclude that Commissioner Tovey’s personal residence is directly involved in the decision. 

5.  What is the correct materiality standard to apply?
Knowing that Commissioner Tovey’s personal residence is directly involved in the decision, the next step is identifying the appropriate standard for evaluating the “materiality”--that is, the importance--of the effect of the decision on the economic interest.  (See Regulation 18700(b)(5).)  When an economic interest in real property is directly involved in a decision, any reasonably foreseeable financial effect--even a penny’s worth--on the real property resulting from the decision is deemed material.  (Regulation 18705.2(a).) 

6.  Is the material effect foreseeable? 
Commissioner Tovey’s real property interests are directly involved in the decision about the proposed project.  Therefore, decisions related to the project are presumed to be material unless Commissioner Tovey determines that it is not reasonably foreseeable that a particular decision will have any financial effect (even a penny’s worth) on his property

interest.  (See also Regulation 18705(c)(2).)  “Reasonably foreseeable” is defined in Regulation 18706 as “substantially likely.”  

Therefore, Commissioner Tovey will have a disqualifying conflict of interest in a given redevelopment plan decision, or series of interlinked decisions, if it is reasonably foreseeable that the particular decision will have any financial effect on his property interests.  This is a very fact-specific question.  We have advised that a public official may consider the factors described in Regulation 18705.2(b)
 to evaluate whether there will be no financial effect on property.  (Hentschke Advice Letter, No. A-97-058.)  Such factors include consideration of any change in character to a neighborhood, including traffic, view, privacy, intensity of use, noise, air emission and similar traits.  (Regulation 18705.2(b)(4)(C).)  

You indicate that the proposed redevelopment plan will amend the original plan by increasing the size of the project area by adding 231 acres and reestablishing the power of eminent domain for a period of 12 years after adoption of the amendment.  Because Commissioner Tovey’s personal residence is located within the area proposed to be added, these factors are likely to have some financial effect on Commissioner Tovey’s property.  Therefore, we conclude that he may not participate in the decisions, unless the public generally exception applies.
7.  Does the “public generally” exception apply?
However, Commissioner Tovey would still be able to participate in the decision if the public generally exception applied.  If the reasonably foreseeable material financial effect of a governmental decision on the official’s economic interest is indistinguishable from its effect 

on “the public generally,” then the public official is considered not to have a disqualifying conflict of interest.  (Section 87103; Regulation 18707(a).) 

The reasonably foreseeable material financial effect on a public official’s financial interest is indistinguishable from the effect on the public generally if it is also reasonably foreseeable that the decision will affect a “significant segment” of the public “in substantially the same manner” as it will affect the official’s economic interest.  (Regulation 18707(b)(1).) 

For real property interests, a significant segment of the public may include:

(1)  Ten percent or more of the population in the jurisdiction of the official's agency or the district the official represents;

(2)  Ten percent or more of all property owners, all home owners, or all households in the jurisdiction of the official's agency or the district the official represents; or

(3) 5,000 individual residents in the jurisdiction.  

(Regulation 18707(b)(1)(A).)

The public generally exception will apply in this case if a significant segment as described above will be affected in substantially the same manner as Commissioner Tovey.  You have provided no data for us to evaluate the application of public generally to the facts. Therefore, we must leave this final determination to you.

8.  Legally required participation.

The eighth step pertains to the “legally required participation” rule.  (See Regulation 18708.)  This rule only applies when several public officials in the same agency are simultaneously disqualified.  Thus, it does not appear to be relevant to your request.

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.








Sincerely,

Luisa Menchaca

Assistant General Counsel

By:
Lynda Doherty

       
Political Reform Consultant, Legal Division

LM:LD:tls

�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 


�  An indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s agents, spouse, or dependent children own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)


�  When determining whether a governmental decision has a personal financial effect on a public official, a financial effect on the value of real property owned directly by the official, or a financial effect on the gross revenues, expenses, or value of assets and liabilities of a business entity in which the official has an investment interest shall not be considered.  Thus, if the only financial effect of the decision on Mr. Tovey or his immediate family is through his house, the “personal financial effect” rule does not apply.  (Regulation 18703.5.)  


�  Please note that the Commission renumbered its conflict of interest regulations in October 1998.  Regulation 18705.2(b) was previously Regulation 18702.3.





