June 7, 2000

Manuela Albuquerque

City Attorney

1947 Center Street, First Floor

Berkeley, California 90401

 Re:  Your Request for Advice

         Our File No. A-00-120
Dear Ms. Albuquerque:

This letter is in response to your request for advice on behalf of Berkeley City Councilmember Linda Maio about the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTIONS
1.  For purposes of the conflict-of-interest provisions of the Act, does Councilmember Maio have an economic interest in her home that she rents month-to-month?

2.  For purposes of the conflict-of-interest provisions of the Act, does she have an economic interest in her partner with whom she lives who has given her gifts during the last 12 months worth $300 or more?


CONCLUSIONS
1.  No.  Councilmember Maio does not have an economic interest in her home since an interest in real property does not include month-to-month tenancies.  However, she may not participate in any governmental decision if it is reasonably foreseeable that the decision will have a material financial effect on her personal expenses, income, assets or liabilities.

2.  No.  Councilmember Maio does not have an economic interest in her partner on the basis that he has given gifts to her.  Under the “bona fide dating relationship” exception, such gifts do not make her partner an economic interest to her.


FACTS
Councilmember Linda Maio lives within 300 feet of a project sponsored by Affordable Housing Associates (“AHA”).  Her partner owns the home in which she lives and she pays him rent under an oral month-to-month tenancy.  Her partner has been a source of gifts to her in the previous year aggregating $300.


ANALYSIS
A.  Conflict of Interest Rule
A public official may not make, participate in making, or in any way attempt to use his or her official position to influence a governmental decision in which the official knows, or has reason to know, that he or she has a financial interest.  (Section 87100.)  The Commission has developed an eight-step approach for determining whether an individual has a disqualifying financial interest in a decision.  (Regulation 18700(b).)

1.  Identifying Economic Interests
Your question concerns the third step in the conflict-of-interest analysis, which identifies the public official’s economic interests.  A public official has a disqualifying financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on the following enumerated economic interests:

1.  Any business entity in which the official has a direct or indirect investment worth $1,000 or more.  (Section 87103(a).)

2.  Any real property in which the official has a direct or indirect interest worth $1,000 or more.  (Section 87103(b).)

3.  Any source of income of $250 or more provided to the official within 12 months  before the decision.  (Section 87103(c).)

4.  Any business entity in which the official is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d).)

5.  Any donor of gifts worth $300 or more provided to the official within 12 months before the decision.  (Section 87103(e).)

For purposes of Section 87103, a decision will have a financial effect “on the official,” if the decision will affect the official’s personal expenses, income, assets, or liabilities, or those of his or her immediate family.  (Regulation 18703.5.)  This is known as the “personal financial effect” rule.

2.  The Councilmember’s Economic Interests
Councilmember Maio rents her home month-to-month.  Under the Act, an “interest in real property” includes a leasehold interest in real property within the official’s jurisdiction.  (Section 82033.)  However, the terms “interest in real property” and “leasehold interest” as used in the Act do not include the interest of a tenant in a periodic tenancy of one month or less.  (Regulation 18233.)  Therefore, Councilmember Maio does not have a real property interest in her home.  As such, she does not have an economic interest in her home for conflict-of-interest purposes.  (Section 87103(b).)

You have also asked about the councilmember’s partner, who has provided gifts to the councilmember worth $300 or more in the last 12-month period.  Presumably, the councilmember and her partner are involved in a “bona fide dating relationship.”  As defined by the Act, the term “gift” excludes gifts from an official’s immediate family and specified close relatives.  (Section 82028(b)(3).)  The definition, however, does not exclude gifts from persons who are dating each other.  Nevertheless, the Commission has advised that personal gifts received within an established bona fide dating relationship are not gifts under the Act.  This type of relationship is similar to a familial or spousal relationship, in which people frequently exchange personal gifts and disclosure or disqualification would not further the purposes of the Act.  (DeRosa Advice Letter, No. I‑98‑284; Shea Advice Letter, No. A‑84‑085.)  Accordingly, Councilmember Maio does not have an economic interest in her partner on the basis that he has provided gifts to her.  (Section 87103(e).)

In addition, the councilmember does not have an economic interest in her partner on the basis that they live together, or share living expenses.  (Quintanilla Advice Letter, No. I-99-181, Brown Advice Letter, No. A-96-155.)  However, if she receives income from her partner, such as payments on a loan, the bona fide dating relationship exception would not apply, and her partner would be an economic interest to her.  (Section 82030.)

Accordingly, you have not identified any economic interest that will give rise to a conflict of interest under the Act.  

3.  Personal Financial Effect Rule

Under the personal financial effect rule, the councilmember may not participate in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect on her personal expenses, income, assets or liabilities.  (Regulation 18703.5.)  A personal financial effect is material if it is $250 or more in a 12-month period.  (Regulation 18705.5.)  The personal financial effect rule will apply to the councilmember if it is reasonably foreseeable that a governmental decision will increase or decrease the Councilmember Maio’s rental payments by $250 or more in a 12-month period.

If you have other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Luisa Menchaca

Assistant General Counsel

By:
Julia Bilaver

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 





