July 17, 2000

Terry L. Doyle

3209 Marlene

Redding, California  96002

 Re:  Your Request for Advice

         Our File No. I-00-129
Dear Mr. Doyle:

This letter responds to your request for advice about the Political Reform Act (the “Act”).
 

I.  QUESTION
In general, what conflict-of-interest issues are raised for you, as a member of the district board, by the facts that you are a retired teacher from the district, and that your wife is presently employed by the district as a teacher?  

II.  CONCLUSION
The mere fact that your wife works for the district on whose board you serve does not, by itself, present a conflict.  However,  you may not make, participate in making, or use your official position to influence decisions which may result in the hiring, firing, promotion, demotion or disciplining of your spouse, or which would set a salary for your spouse which is different from salaries paid to other employees in your spouse's job classification or position.  Also, your retirement benefits usually will not cause a conflict of interest.  Since you have not inquired about a particular governmental decision, we can only provide this general guidance.  

III.  FACTS
You have been an elected board member for the Enterprise School District for the past two and one-half years.
  You are also a retired teacher from the same district.  Your wife is currently employed by the district as a teacher and has taught there for 33 years.

IV.  ANALYSIS
The Act's conflict‑of‑interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission applies a standardized, eight-step analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.
  (Regulation 18700(b)(1)-(8).)   (This analysis is explained in a pamphlet, “Can I Vote,” a copy of which is enclosed.)  

At the outset it is important to note that the Act’s conflict-of-interest rules apply on a decision-by-decision basis, depending heavily on the facts of each case.  Thus, we can provide general guidance in this letter, but whether you actually have a conflict of interest in a given decision must be answered as the decision arises.  

A.  You are a public official to whom the Act’s conflict-of-interest rules apply.  
The Act’s conflict-of-interest provisions apply only to “public officials.”  (Sections 87100, 87103; Regulation 18700(b)(1).)  As a member of the district board, you are a “public official,” for purposes of the Act (see Sections 82048, 82041), and the conflict of interest rules apply to you.  

B.  The kinds of actions to which the Act’s conflict-of-interest rules apply.  
The Act’s conflict-of-interest provisions apply only where a public official “make[s], participate[s] in making, or in any way attempts to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”  (Section 87100; Regulation 18700(b)(2).)   The Commission has adopted a series of regulations which define “making,” “participating in making,” and “influencing” a governmental decision, and which provide certain exceptions.  (Regulations 18702-18702.4.)  

Generally speaking, “making” a governmental decision means taking actions like voting on a matter before the district board, or otherwise committing the district to a course of action.  (Regulation 18702.1.)  “Participating in making” a governmental decision includes deliberating as a member of the board on a matter before the board.  (Regulation 18702.2.)  In addition to these more formal actions you might take, the conflict-of-interest rules also apply to attempts to “influence” a governmental decision.  With regard to decisions and personnel within the district, this rule covers all contacts with district personnel about a decision if the contact is intended to influence the decision.  (Regulation 18702.3(a).)  With regard to decisions before governmental agencies other than the district, the rule applies if you are purporting to act in your official capacity as you attempt to influence the decision.  (Regulation 18702.3(b).)  

C.  Identifying your economic interests. 
1.  Introduction
The Act’s conflict-of-interest provisions apply only to conflicts arising from economic interests.  The economic interests from which conflicts of interest may arise are defined in Section 87103, and Regulations 18703-18703.5.  Identifying which, if any, of these economic interests are held by a public official is the third step in analyzing a potential conflict of interest under the Act.  (See Regulation 18700(b)(3).)  There are five kinds of such economic interests: 

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of $1,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $1,000 or more (Section 87103(b); Regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $250 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $300 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4); 

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family—this is sometimes known as the “personal financial effects” rule (Section 87103; Regulation 18703.5). 

2. 
Your economic interests in governmental decisions which may affect your wife’s position with the district.  

Your advice request focuses on possible conflicts arising from the fact that your wife is employed by the district as a teacher, while you sit on the district board.  Ordinarily, a public official has an economic interest in his or her income, as well as the income of his or her immediate family (Section 87103; Regulation 18703.5), and in the source of the income (Section 87103(c); Regulation 18703.3.)  Note that, under the Act, we distinguish the income from its source, and that a public official has a separate economic interest in each.  

Obviously, an employer is a source of income in the form of salary and benefits.  Your wife is employed by the district, and you have a community property interest in her income  (Section 82030), and, ordinarily, in the source of the income.  However, where the employer is a local governmental agency, as in the case of  your wife, there is typically no economic interest because of the so-called “government salary exception.”  The Act’s definition of income expressly excludes “salary and reimbursement for expenses and per diem received from a ... local ... government agency....”  (Section 82030(b)(2).)   This exception also covers employment-related benefits, such as pensions.  (In re Moore (1977) 3 FPPC Ops. 33.)  Thus, unless you or your spouse receives income from the district which is not covered by the “governmental salary exception,” you will not have an economic interest in the district as a source of income.  

Despite the “governmental salary exception,” a conflict of interest may nonetheless exist if a district decision will result in the hiring, firing, promotion, demotion or disciplining of your spouse, or setting a salary for your spouse which is different from salaries paid to other employees in the same job classification or position as your spouse.  (Regulation 18705(c)(1).)   However, you may participate in collective bargaining decisions concerning your spouse’s bargaining unit so long as the decision affects all employees in the same job classification in the same manner.  (Campbell Advice Letter, No. A‑94‑002.)

In summary, while the mere fact that your wife works for the district on whose board you serve does not, by itself, present a conflict, the Act does prohibit you from making, participating in the making, or using your official position to influence decisions which may result in the hiring, firing, promotion, demotion or disciplining of your spouse. Additionally, you may not make, participate in making, or use your official position to influence any decision which would set a salary for your spouse which is different from salaries paid to other employees in your spouse’s job classification or position.

I have also enclosed the fact sheet “Holding Two Positions,” which discusses possible conflicts arising from a spouse’s employment on pages 5-6.  If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Luisa Menchaca

Assistant General Counsel

By:
John Vergelli

       
Staff Counsel, Legal Division
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Enclosures

�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 


�  Commission advice applies only to prospective conduct.  Nothing in this advice letter should be construed to apply to actions which have already been taken.  (Regulation 18239(b).)  


�  The eighth step, which pertains to the “legally required participation” rule (see Regulation 18708), applies only in rare cases where several public officials in the same agency are simultaneously disqualified.  It is not relevant to this advice request, and is not mentioned further.  


�  An indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)





