August 8, 2000

Michael D. Milich

City Attorney

City of Modesto

1010 Tenth Street, Suite 6300

Modesto, California  95353

 Re:  Your Request for Advice

         Our File No. A-00-136
Dear Mr. Milich:

This letter responds to your request on behalf of Modesto City Councilmembers Tim Fisher and Armour Smith for advice about the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 

I.  QUESTION
Does Councilmember Fisher or Councilmember Smith have a disqualifying conflict-of-interest in a council decision about a proposed Disposition and Development Agreement (“DDA”) with Westland Development Corp. (“Westland”)?

II.  CONCLUSION
Councilmember Smith may participate in this decision, unless he concludes that the decision is substantially likely to increase or decrease the value of his warehouse/storage building by $10,000 or more.  Whether Councilmember Fisher has a conflict of interest depends on the likely financial impact of the DDA decision on the office building he owns, and on the building’s tenants.  


III.  FACTS
Westland proposes to develop a multi-story office building and parking garage in downtown Modesto.  This redevelopment project will come before the city council as the council decides on approval of the DDA for this project.  According to a city council agenda report you have provided, the project will, among other things, result in $7.7 million dollars in private sector investment in the downtown; open up “several hundred” downtown parking spaces; and create “150 new employment opportunities,” for office workers who “will buy goods and services in the downtown area.”      

Councilmember Fisher is a partner in an architectural firm in which he has a 45 percent ownership interest.  He and his wife have a 100 percent ownership interest in an office building, which they hold as tenants-in-common.  The architectural firm is in this office building, as well as other business tenants.  The building, which is 100% leased, is located in downtown Modesto at 13th and L Street, approximately 1,547 feet from the proposed project site. 

Councilmember Smith previously owned an old Mayflower warehouse/storage building in downtown Modesto that he sold several years ago.  Councilmember Smith financed part of the purchase price by “taking back” a purchase money mortgage.  He has a second deed of trust from  the current owner, who is a source of income to him.  The deed of trust is worth more than $1,000.  The building, which is currently vacant and undeveloped for any use, is approximately 2,182 feet from the proposed project site.

IV.  ANALYSIS
The Act prohibits any public official from making, participating in making or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  (Section 87100.)

A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted an eight-step analysis for determining whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b).)  The following advice applies that analysis to your question regarding the councilmembers.

1.  Public official.  

As members of the city council, Mr. Fisher and Mr. Smith are public officials for purposes of the Act.  (Section 82048.)

2.  Making, participating in making, or using official position to influence governmental decisions.
The Act’s conflict of interest provisions apply only where the public official “make[s], participate[s] in making, or in any way attempts to use his/her official position to influence a governmental decision in which he/she knows or has reason to know he/she has a financial interest.”  (Section 87100, emphasis added.)  The Commission has adopted a series of regulations which define “making,” “participating in making” and “influencing” a governmental decision.  (Regulations 18702-18702.4.)  Deliberating and voting on decisions before the city council regarding the DDA would be making, participating in making or using an official position to influence a decision.

3.  Identifying the councilmembers’ respective economic interests. 
The Act’s conflict-of-interest provisions apply only to conflicts arising from economic interests.  The economic interests from which conflicts of interest may arise are defined in Regulations 18703-18703.5.  Identifying which, if any, of these economic interests are held by a public official is the third step in analyzing a potential conflict of interest under the Act.  (See Regulation 18700(b)(3).)  There are five kinds of such economic interests: 

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of $1,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $1,000 or more (Section 87103(b); Regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $250 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $300 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4); 

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family—this is sometimes known as the “personal financial effects” rule (Section 87103; Regulation 18703.5). 

a)  Councilmember Fisher
Councilmember Fisher has the following relevant economic interests:

· The architectural firm as a business entity.  (Section 87103(a) and (d).)

· The office building in which his architectural firm is located.  (Section 87103(b).)

· The tenants in the office building who are source of incomes to him.  (Section 87103(c).)

b)  Councilmember Smith
Councilmember Smith has the following relevant economic interests: 

· The owner of the building, from whom he took a second deed of trust, is a source of income to him.   (Section 87103(c).)

· The warehouse building itself.   For purposes of the Act, an interest in real property includes a deed of trust held on property as security on a note if the fair market value of this property interest is $1,000 or more.  (Section 82033; de Vall Advice Letter, No. A-93-429; Phillips Advice Letter, No. I-90-340.)  Mr. Smith’s interest is in excess of $1,000.  (Section 87103(b).)

 
4.  Determining whether the economic interests are directly or indirectly involved in the DDA decision.
Determining whether the public officials’ economic interests are directly or indirectly involved in the governmental decision (Regulation 18700(b)(4)) is important because it helps determine which materiality test to use in deciding whether it is reasonably foreseeable that the governmental decision will have a material financial effect on the economic interests. 

Regulation 18704.1(a) sets forth tests to determine if a person, business entity or source of income is directly involved in a decision before an official’s agency.  These tests include whether the economic interest initiated the proceeding or is a named party in or the subject of the proceeding.  Similarly, regulation 18704.2(b) sets forth tests to determine if  real property in which a public official has an economic interest is directly involved in a decision.  As none of these tests are satisfied for any of the persons in whom or which any of the officials have an economic interest, or for any of the public officials’ real property economic interests, none of the officials’ economic interests are directly involved.

Therefore, all of the Councilmember Fisher’s and Councilmember Smith’s respective economic interests are indirectly involved in the decisions.   (Regulation 18704.2(a), Regulation 18704.2(b).)

5.  Determining the applicable materiality standard.

a)  Councilmember Fisher
Mr. Fisher has an economic interest in real property, an office building which is approximately 1547 feet from the proposed project site.  The financial effect of the decision about the DDA on the office building is material if it is reasonably foreseeable to be $10,000 or more on the fair market value of the office building or will affect the rental value by $1,000 or more per 12 month period.  (Regulation 18705.2(b)(1)(C)(i) and (ii), copy enclosed.) 

Also, each tenant of the office building is a source of income to Mr. Fisher and is indirectly involved in the decision.  For any tenants which are business entities, Regulation 18705.3(b)(1) applies; that regulation in turn refers to the materiality standard in Regulation 18705.1(b).  Assuming Regulation 18705.1(b)(7), which applies to most small businesses, is the correct materiality standard to apply to each tenant which is a business entity, the effect of the decision is material if:  

  “(A)  The decision will result in an increase or decrease in the [tenant’s] gross revenues for a fiscal year of $10,000 or more; or

   (B)  The decision will result in the business entity [tenant]  incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

   (C)  The decision will result in an increase or decrease in the value of [the tenant’s] assets or liabilities of $10,000 or more.”

If any of the tenants are nonprofit entities, one of the materiality standards in Regulation 18705.3(b)(2) will apply.  There are several alternative materiality standards in Regulation 18705.3(b)(2), which one applies to a given nonprofit depends on the nonprofit’s gross annual receipts.  A copy of Regulation 18705.3 is enclosed.  

If any of the tenants are individuals, the materiality standards in Regulation 18705.1(b)(3) will apply.  That regulation provides that the financial effect of a decision on the individual is material if it is reasonably foreseeable that either of the following will be true as a result of the decision: 

· The decision will affect the individual's income, investments, or other tangible or intangible assets or liabilities‑excluding real property interests‑by $1,000 or more; or 

· The decision will affect the individual's real property interest, which includes a leasehold interest, in a manner which is material under the tests in Regulation 18705.2(b).

The materiality standard in Regulation 18705.1(b)(7) presumably also applies to the architectural firm in which Mr. Fisher has an economic interest.

b)  Councilmember Smith

Mr. Smith has an economic interest (as an indirectly involved source of income) in the individual who purchased the warehouse/storage building from him.  Under Regulation 18705.3(b)(3), the financial effect of the DDA decision on this individual is material if it is reasonably foreseeable that either of the following will be true as a result of the decision:

· The decision will affect the individual's income, investments, or other tangible or intangible assets or liabilities‑excluding real property interests‑by $1,000 or more; or 

· The decision will affect the individual's real property interest in a manner which is material under the tests in Regulation 18705.2(b).  In this case, the relevant real property interest is, of course, the warehouse/storage building itself.  Since this building is more than 300 feet but less than 2,500 feet from the project site, the effect of the DDA decision on the individual is material if the decision will have a reasonably foreseeable financial effect of $10,000 or more on the fair market value of the warehouse property or will affect the rental value by $1,000 or more per 12 month period.  (Regulation 18705.2(b)(1)(C).) 

Mr. Smith has a direct interest in the real property itself due to the deed of trust he holds on the property as security on a note.  The building, which is currently vacant, is approximately 2,182 feet from the proposed project site.  Regulation 18705.2(b)(1)(C) is again the appropriate materiality standard to apply.  As stated above, Mr. Smith will have a disqualifying economic interest if there is a reasonably foreseeable financial effect of $10,000 or more on the fair market value of the property or an effect on the rental value of $1,000 or more per 12 month period.  (Note that the Regulation 18705.2(b)(1)(C) materiality standard happens to apply, in this case, to both the individual who is a source of income to Mr. Smith, and to the building itself.  If it is met, i.e., if the financial effect of the DDA decision on the warehouse/storage building exceeds the thresholds, then there is a material financial effect on the individual and the building.)    

6. Using the materiality standards to decide if the DDA decision will have a reasonably foreseeable material financial effect on the Councilmembers’ respective economic interests.    

The next question is whether it is reasonably foreseeable that the DDA decision will have a reasonably foreseeable material financial effect on any of the Councilmembers’ respective economic interests.  (Regulation 18700(b)(6).)  A financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard.  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.

a)  Councilmember Fisher
As explained above, Mr. Fisher has an economic interest in real property, an office building which is approximately 1547 feet from the proposed project site.  With regard to the office building, the critical question is whether it is reasonably foreseeable that the DDA decision will increase or decrease the fair market value by $10,000 or more, or affect the rental value by $1,000 or more per 12 month period.  Factors such as the proximity of the office building to the proposed project site, the magnitude of the proposed project in relation to the office building and the surrounding area, and the degree to which the project will affect the development potential and income producing potential of the office building must be considered in answering this question.  (See Regulation 18705.2(b)(4).) 

The answer to this important question ultimately depends on the facts of the situation in the downtown area, with which Councilmember Fisher is more familiar than are we, and of which he is a better judge.  Having explained the applicable law, and narrowed the questions of fact, we must leave it to him to evaluate the likely financial impact of the development on his office building.  If he concludes that it is substantially likely to be more than $10,000, positive or negative, on the fair market value, or more than $1,000, positive or negative, on the fair market rental value, then he has a conflict of interest, and must disqualify himself.  

As to Councilmember Fisher’s tenants (i.e., sources of income to him), we do not have sufficient facts to say whether it is reasonably foreseeable whether the proposed office building will have a material financial effect on them.  The nature of the tenants’ respective business activities is of primary importance here.  For example, if one of the tenants is a retail business which supports other businesses, such as an office products store, which will benefit from a new office building filled with potential customers, or a restaurant or service business, such as a barber, which will benefit from an infusion of officeworkers relatively nearby, then the effects of approving the DDA may indeed be material.  On the other hand, if the tenants are professional partnerships or businesses that would not be affected by the addition of officeworkers nearby, the effects of approving the DDA would not be material.

As to Councilmember Fisher’s architectural practice, there are no facts indicating the DDA approval will have any financial effect at all on the firm.  Therefore, we advise that Councilmember Fisher does not have a conflict of interest based on his economic interest in the firm.  

b) Councilmember Smith 

With regard to Councilmember Smith’s economic interests, the critical question is whether it is reasonably foreseeable that the DDA decision will increase or decrease the fair market value of the warehouse/storage building by $10,000 or more, or affect its rental value by $1,000 or more per 12 month period.  (Strictly speaking, the impact of the decision on the warehouse’s new owner, as an individual, is also relevant; however, such an impact would apparently only arise by means of the impact on the warehouse he or she owns.)  Again, factors such as the proximity of the building to the proposed project site, the magnitude of the proposed project in relation to the building and the degree to which the project will affect the development potential and income producing potential of the building must be considered in answering this question.  (See Regulation 18705.2(b)(4).) 

Therefore, if Councilmember Smith concludes that the decisions will not foreseeably have a material financial effect on the development potential of the property and/or its fair market value, Councilmember Smith would not have a disqualifying conflict of interest.  

If you have any other questions regarding this matter, please contact Hyla Wagner at 

(916) 322-5660.

Sincerely,

Luisa Menchaca

Assistant General Counsel

By:
John Vergelli

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 


�  The seventh step, which pertains to the applicability of the “public generally exception” (see Section 87103; Regulation 18707 et seq.), is not considered because you have independently concluded that it probably does not apply in these cases.  The eighth step, which pertains to the “legally required participation” rule (see Regulation 18708), applies only in rare cases where several public officials in the same agency are simultaneously disqualified.  It is not relevant to this advice request, and is not mentioned further.  


�  An indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)





