January 5, 2001

Frank R. Perrott

Downey Brand Seymour & Rohwer, LLP

400 East Main Street

Stockton, California  95290-0600

 Re:  Your Request for Informal Assistance

         Our File No. I-00-141
Dear Mr. Perrott:

This letter is in response to your request for advice on behalf of Mr. Steve Castellanos regarding the provisions of the Political Reform Act (the “Act”).
  Because your request does not refer to a specific governmental decision, we provide informal assistance. Informal assistance does not confer immunity under Section 83114. (Regulation 18329(c).)

QUESTION


You have asked whether the Act would prevent Mr. Steve Castellanos’ spouse, Ms. Linda Derivi, from continuing to provide architectural services to school districts following Mr. Castellanos’ appointment to the position of State Architect.  

CONCLUSION

Since Ms. Derivi is not a public official, the Act’s conflict of interest provisions do not relate to her conduct.  However, Mr. Castellanos is prohibited from making, participating in making, using or attempting to use his position as State Architect to influence any decision involving any client that paid his firm $333 or more in the 12 months prior to the decision.  In addition, Mr. Castellanos is prohibited from making, participating in making, using or attempting to use his position to influence any decision involving clients of his wife’s firm if it is reasonably foreseeable that decision will have a material financial effect on the firm or on his personal finances.  The Act imposes no obligations on the official’s spouse.  

FACTS


Mr. Castellanos and Ms. Derivi were in a sole proprietorship, Derivi Castellanos Architect (DCA), commencing shortly after their marriage in 1979.  During the past five years, up to fifteen percent of DCA's income was derived from the provision of architectural services to school districts.  

Mr. Castellanos was appointed State Architect in March of 2000. The Division of the State Architect (State Architect) is responsible for reviewing the plans and construction of publicly funded schools.  The State Architect reviews construction plans to ensure that these plans, their specifications, and the actual construction are in compliance with California's exacting requirements for structural safety, fire & life safety, and accessibility for these building classifications. 

At the time of Mr. Castellanos’ appointment, he divested himself of all financial interest in DCA, entering into a written agreement with Ms. Derivi transferring all of his interests in DCA to her in exchange for her half of other community property.  This agreement is also a separate property agreement.  


Ms. Derivi specializes in the design and construction of school-related facilities and plans to continue to provide architectural services to school districts under DCA's existing contracts, in addition to seeking new work from school districts during Mr. Castellanos's tenure as State Architect.  Ms. Derivi is in the process of incorporating her business as Derivi Architecture & Construction, Inc. (DAC).  

ANALYSIS

Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or one or more of several economic interests.  (Section 87103.)  The Commission uses a standard, eight-step analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b)(1)-(8).)

Step 1:  The State Architect is a public official.
The Act’s conflict-of-interest provisions apply only to “public officials.”  (Sections 87100, 87103; Regulation 18700(b)(1).)  As State Architect, Mr. Castellanos is a public official under Section 82048. 

Step 2:   Governmental decisions
The Act’s conflict-of-interest provisions apply only where a public official “make[s], participate[s] in making, or in any way attempts to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”  (Section 87100; Regulation 18700(b)(2).) The State Architect is responsible for reviewing the plans and construction of publicly funded schools.  It reviews construction plans to ensure that these plans, their specifications, and the actual construction are in compliance with California's exacting requirements for structural safety, fire & life safety, and accessibility for these building classifications.  To the extent that Mr. Castellanos takes part in decisions to reject or approve the plans and specifications of school districts, he is making, participating in making or influencing those decisions as contemplated by the Act.  

Step 3:  Economic interests  

The Act’s conflict-of-interest provisions apply only to conflicts arising from economic interests.  The "economic interests" from which conflicts of interest may arise are described by Section 87103
 and Regulations 18703‑18703.5. There are six kinds of economic interests: 

   •
A public official has an economic interest in a business entity in which he or she has a direct or indirect investment of $1,000 or more (Section 87103(a); Regulation 18703.1(a)); 

   •
A public official has an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b)); 

   •
A public official has an economic interest in real property in which he or she has a direct or indirect interest of $1,000 or more (Section 87103(b); Regulation 18703.2); 

   •
An official has an economic interest in any source of income, including promised income, totaling $250 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3); 

   •
A public official has an economic interest in any source of gifts to him or her if the gifts total $300 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4); 

   •
A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family ‑ this is known as the "personal financial effects" rule (Section 87103; Regulation 18703.5).


An indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s agents, spouse, and dependent children own directly, indirectly, or beneficially a 10‑percent interest or greater.  (Ibid.)

Additionally, a public official's "income" for conflict-of-interest purposes includes his or her community property interest in the income of his or her spouse.  (Section 82030(a).)  According to your letter, Mr. Castellanos and Ms. Derivi have entered into a separate property agreement whereby Ms. Derivi alone has taken ownership of the architectural practice.  The Commission has advised that an official does not have a community property interest in the income of his or her spouse where the official and the spouse have a separate property agreement. (Morales Advice Letter, No. A-99-246(a); Vassey Advice Letter, No. A-86-201.)

Since you have not provided a copy of your separate property agreement, the Commission is unable to determine whether it severs your interest in Ms. Derivi’s income.  In addition, it is worth noting that the facts you provide differ from those in Vassey in that Ms. Derivi’s clients will actually be before your agency; in Vassey, contracts between the public official’s spouse and his clients expressly excluded any representation of those clients before the public official’s agency.

Under the facts you have provided, Mr. Castellanos has at least four relevant economic interests.  First, he has an economic interest in DAC as an indirect investment interest. (Section 87103(a); Regulation 18703.1(a).)  The separate property agreement described in your letter would not work to sever this interest.  This is because Section 87103 treats investments held by a spouse as the public official’s investments for purposes of disqualification.  (Ibid.)

 Second, Mr. Castellanos has an economic interest in DCA/DAC as a source of income to him in the previous 12 months. (Section 87103(c); Regulation 18703.3.)  Third, he has an economic interest in any DCA client who paid the firm $333 or more during the 12 months prior to the date of the decision before Mr. Castellanos (hereinafter “a former client of DCA”).
  (Ibid.)  Finally, he has an interest in his personal household income under the personal financial effects rule. (Section 87103; Regulation 18703.5.)

Step 4:  Are Mr. Castellanos’s economic interests directly or indirectly involved in decisions before the Division of the State Architect?  

The fourth step in analyzing a potential conflict of interest is to determine whether each of the public official’s economic interests is directly or indirectly involved in the governmental decision at issue.  (Regulation 18700(b)(4).)  This step is important because it helps determine (in the fifth step) which materiality test to use in deciding whether it is reasonably foreseeable that the governmental decision will have a material financial effect on the economic interests.  

Under the applicable regulation, an economic interest arising from a business entity or other source of income to a public official is directly involved in a decision when it: 

· Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request  (Regulation 18704.1(a)(1)); or

· Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A source of income is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial, or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.  (Regulation 18704.1(a)(2).)

According to your letter, a school district first chooses DCA/DAC to provide architectural services, then DCA/DAC provides plans and specifications which are submitted to the State Architect for approval.  Since the school district is the applicant in this process, it is the school district, and not DCA/DAC, that initiates the proceeding.  For this reason, Mr. Castellanos’s economic interest in DAC is indirectly involved in any decision to approve, deny or request changes to plans and specifications prepared by DAC on behalf of a school district applicant.

By contrast, a former client of DCA that finds itself before the State Architect within twelve months of the date of that payment will be directly involved in a decision to approve its plans and specifications. 


With respect to personal financial effects on Mr. Castellanos’s household, regulation 18704.5 provides that "A public official or his or her immediate family are deemed to be directly involved in a governmental decision which has any personal financial effect on him or her or his or her immediate family."

Step 5: Choosing the materiality standards to use to decide if there will be a reasonably foreseeable material financial effect.   

A former DCA client—one that paid DCA $333 or more in the 12 months preceding Mr. Castellanos’s appointment—would be directly involved in a decision involving its application.  Therefore, Mr. Castellanos will be disqualified from participating in any decision that will have a reasonably foreseeable financial effect on a former DCA client.  (Regulation 18705.3(a).)

DAC will be indirectly involved in a decision involving an application by one of its clients since DAC is not the applicant, nor is it a named party in or the subject of the proceeding.  (Regulation 18704(a)(2).)  For indirectly involved interests such as DAC, a financial effect will be material if it is reasonably foreseeable that one of the following results will follow from the decision:

(A) DAC will realize an increase or decrease in gross revenues of $10,000 or more in a fiscal year;

(B) DAC will incur or avoid additional expenses or reduce or eliminate existing expenses of $2,500 or more in a fiscal year; or

(C) DAC will realize an increase or decrease in the value of assets or liabilities of $10,000 or more. (Regulation 18705.1(b)(7)(A-C).)

With respect to personal financial effects on the City Manager's spouse, regulation 18705.5 provides that "[a] reasonably foreseeable personal financial effect is material if it is at least $250 in any 12-month period."

Step 6:  Using the materiality standards, decide if it is reasonably foreseeable that  there will be a material financial effect on one or more of Mr. Castellanos’s economic interests as a result of the kinds of decisions Mr. Castellanos is likely to be asked to make. 

Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  The long-standing definition of “foreseeability” is set forth in In re Thorner (1975) 1 FPPC Ops. 198.  


An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not considered to be reasonably foreseeable.  Reasonable foreseeability is determined at the time a governmental decision is made. (Regulation 18706.)


Where a former client is directly involved as an applicant, it is reasonably foreseeable that the former client of DCA will be affected financially.  Therefore, Mr. Castellanos is disqualified from taking part in decisions involving a former client of DCA (as defined above) for 12 months following the firm’s receipt of $333 or more from the client. (Regulation 18705.1(a).)


In a decision to approve, reject or request modification of plans and specifications submitted to the State Architect by a new client of DAC, or where a source of income is indirectly involved, Mr. Castellanos will be disqualified from participating if it is reasonably foreseeable that the decision will result in any of the following: 


(A) DAC receiving an increase or decrease in gross revenues of $10,000 or more; 


(B) DAC incurring or avoiding additional expenses or reducing or eliminating existing expenses of $2,500 or more in a fiscal year; or 


(C) DAC experiencing an increase or decrease in the value of assets or liabilities of $10,000 or more. 
 (Regulation 18705.1(b)(7)(A-C).)


If it is reasonably foreseeable that a decision to require a modification of plans and specifications, for example, will result in $10,000 or more in additional fees to DAC, that decision will have a material financial effect.  Similarly, if it is reasonably foreseeable that a decision will result in DAC avoiding, reducing, or eliminating expenses of $2,500 or more, the financial effect of the decision will be material.  In the absence of either the public generally or legally required participation exception, Mr. Castellanos will be disqualified from making, participating in making, or using or attempting to use his position to influence this type of decision.  


With respect to personal financial effects on Mr. Castellanos’s household, Regulation 18705.5 provides that "[a] reasonably foreseeable personal financial effect is material if it is at least $250 in any 12-month period."  Therefore, he will have to disqualify himself if it is reasonably foreseeable that the decision will have result in an increase or decrease to his household finances of $250 or more in any 12-month period.  

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Luisa Menchaca

Assistant General Counsel

�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations.  At its December 8, 2000 meeting, the Commission approved draft regulations which revise the materiality standards for business entities.  We anticipate these amendments to be effective on or about February 1, 2001.   


�   Beginning January 1, 2001, several of these thresholds were increased pursuant to AB 974 (Chapter 130, Statutes of 2000).


�   This $333 figure is based on the $250 source-of-income threshold in Section 87103(c) and Regulation 18703.3, an assumption that Mr. Castellanos was a 50 percent owner of DCA, and his community property share of his spouse’s income prior to the separate property agreement (See King Advice Letter, I-99-145).  These thresholds have been increased as of January 1, 2001.


�  Given the facts, the effects of a decision by the State Architect on a former client of DCA or DAC cannot be said to be substantially similar to its effect on the public generally.  For this reason, the public generally exception (see Step 7 of 8-Step analysis) is inapplicable.  Your letter provides no facts to suggest that Mr. Castellanos’s participation in any decision involving DAC or a former client of DCA is legally required.  Therefore, this letter omits Step 8 of the analysis.   








