July 17, 2000

Mark D. Hensley

Burke, Williams & Sorensen

611 West Sixth Street, Suite 2500

Los Angeles, California  90017-3102

 Re:  Your Request for Advice

         Our File No. I-00-144
Dear Mr. Hensley:

This letter is in response to your request for advice on behalf of City Councilmember John G. Gaines, Jr. regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
May Councilmember Gaines participate in decisions concerning the rebuilding of the Los Angeles Air Force Base?

CONCLUSION
This letter provides general advice on determining whether Mr. Gaines would have a conflict of interest in decisions of the type described above.  Because no particular council decision is described, a more specific discussion is not possible.

FACTS
John G. Gaines, Jr. is a city councilmember for the City of El Segundo.  Mr. Gaines is an employee of Lockheed Martin Corporation (“Lockheed”).  Lockheed is publicly traded on the New York Stock Exchange and is listed in the Fortune Magazine Directory of the 1,000 largest United States corporations.

Lockheed performs contract work for the United States Government, including the United States Air Force.  The Los Angeles Air Force Base is located within the City of El Segundo.  The Air Force is currently formulating plans to rebuild the Base for seismic purposes and may offset the costs of the rebuild with money received through the private development of a portion of the property on which the Base is located.  Concerns have been raised that the Air Force may relocate the Base if it cannot achieve a certain level of financial assistance for the rebuild.

The contracts that Lockheed has with the United States (including the Air Force) and may enter into in the future are not and will not be based upon the location of the Air Force Base.  Lockheed is a national corporation and does business with the United States Government through numerous offices it has throughout the country.  Lockheed has no interest in the property on which the Base is located and has no plans to participate in the development of the property.

ANALYSIS
The Act's conflict‑of‑interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

Mr. Gaines will have a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of his economic interests, and if that effect is distinguishable from the effect of the decision on the public generally.  (Section 87103; Regulation 18700(a).)  The Commission has adopted a standard, eight-step analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b)(1)-(8).)  The following advice applies that standard analysis.  


1. 
Is Mr. Gaines a Public Official?
The Act’s conflict-of-interest provisions apply only to “public officials.”  (Sections 87100, 87103; Regulation 18700(b)(1).)  As a member of the City Council of the City of El Segundo, Mr. Gaines is a “public official,” for purposes of the Act (see Sections 82048, 82041), and the conflict-of-interest rules apply to him.  

2. Will Mr. Gaines be Making, Participating in Making, or Using His Official Position to Influence Governmental Decisions?

The Act’s conflict-of-interest provisions apply only where a public official “make[s], participate[s] in making, or in any way attempts to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”  (Section 87100; Regulation 18700(b)(2).)  The Commission adopted a series of regulations which define “making,” “participating in making,” and “influencing” a governmental decision, and which provide certain exceptions.  (Regulations 18702-18702.4.)  By deliberating and voting on decisions about providing incentives to the Air Force to remain in the City, Mr. Gaines is participating in a governmental decision(s).  (Regulation 18702.1.)  Thus, the conflicts rules apply to these decisions.

3. 
What Are Mr. Gaines’ Economic Interests?

The Act’s conflict-of-interest provisions apply only to conflicts arising from economic interests.  The economic interests from which conflicts of interest may arise are defined in Section 87103 and Regulations 18703-18703.5.  Identifying which, if any, of these economic interests are held by a public official is the third step in analyzing a potential conflict of interest under the Act.  (See Regulation 18700(b)(3).)  There are five kinds of such economic interests: 

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of $1,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $1,000 or more (Section 87103(b); Regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $250 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $300 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4); 

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family—this is sometimes known as the “personal financial effect” rule (Section 87103; Regulation 18703.5). 
 

Based on the facts you have provided, Mr. Gaines has an economic interest in Lockheed Martin Company by virtue of his employment with that firm, both as a source of income to him and as an employee.  (Section 87103, subdivisions (c) and (d).)

4.
Is Mr. Gaines’ Interest Directly or Indirectly Involved in the Decision?


 
The next step is to determine whether a public official’s economic interests are directly or indirectly involved in the governmental decision (Regulation 18700(b)(4)). 

Regulation 18704.1 gives tests to determine if a person, business entity or source of income, such as Lockheed Martin, is directly involved in a decision before an official’s agency.  These tests include whether the economic interest initiated the proceeding or is a named party in or subject of the proceeding.  Since that is not the case regarding Mr. Gaines’ economic interest, this economic interest is indirectly involved in the kinds of decisions about which you currently inquire.  (See footnote 2, above.)

3. Determining the Applicable Materiality Standard

Having established the degree of involvement, one can identify the materiality standard appropriate to the circumstances.  (Regulation 18700(b)(5).)   One then knows what amount of financial effect would be considered “material” under the Act.  Even though Lockheed Martin presents itself as two different economic interests under the Act (as a source of income under 87103(c) and as an employer 87103(d)), the applicable materiality standards are the same.  (Regulations 18705.1(b); 18705.3(b)(1).)

Since, as you indicated, Lockheed Martin Corporation is a Fortune 1,000 company, the materiality standard in Regulation 18705.1(b)(1) applies.  (Curry Advice Letter, No. A-98-005; Lonergan Advice Letter, No. A-96-014.)  It provides that the financial effect of a decision on a business entity is material if it is reasonably foreseeable that any of following conditions are met:  

· The decision will result in an increase or decrease to the gross revenues for a fiscal year of $1,000,000 or more; or

· The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $250,000 or more; or

· The decision will result in an increase or decrease in the value of assets or liabilities of $1,000,000 or more.

4. Is it Reasonably Foreseeable the Materiality Standard Will be Satisfied?

As used here, “reasonably foreseeable” means “substantially likely.”  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made is highly situation-specific; making this evaluation is a “judgment call.”  A financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Ibid.)   

The question boils down to this:  Is it reasonably foreseeable that the decisions to offer incentives to the United States Air Force to remain in El Segundo will have one (or more) of the following financial effects on Lockheed Martin:  

· Will the decision result in an increase or decrease to Lockheed’s gross revenues for a fiscal year of $1,000,000 or more?

· Will the decision result in Lockheed incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $250,000 or more?

· Will the decision result in an increase or decrease in the value of assets or liabilities of $1,000,000 or more?

If the answer to any of these questions is “yes,” then Mr. Gaines will have a conflict of interest in the U.S.A.F. decision, and he may not make, participate in making, or influence the decision.
  If the answer is “no,” then there is no conflict, and Mr. Gaines may have a hand in the decision. 

Whether material financial consequences are “substantially likely” at the time a decision is made depends on all the facts and circumstances peculiar to each decision.  We cannot advise Mr. Gaines on the foreseeability of material financial effects arising out of the type of decisions you have described, because you describe only the generic type of decisions.  On the one hand, you indicate that none of the contracts that Lockheed has with the United States Air Force are based upon the location of the base.  This would seem to support a conclusion, therefore, that council decisions to offer incentives to the Air Force to stay in El Segundo will not impact Lockheed Martin in a material way.  For instance, a decision by the City to offer special tax incentives to encourage commercial development of a part of the base may have little or no impact on Lockheed Martin, given that the location of the Air Force base may not change as a result.  It seems conceivable, however, that, under the right set of circumstances, a decision could foreseeably have a million dollar effect on Lockheed’s gross revenues, asset values or liabilities, or “expense effects” of $250,000 or more, were Lockheed to be the subject of a decision itself or able otherwise to experience some advantage as a result of a decision.  If, when faced with a particular decision, Mr. Gaines is able to determine that no such effect is reasonably foreseeable, there would be no conflict of interest.  On the other hand, if a material financial effect does appear to be a reasonably foreseeable consequence of a particular decision, Mr. Gaines will have a conflict of interest in that decision.   

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Luisa Menchaca

Assistant General Counsel

By:
C. Scott Tocher

       
Staff Counsel, Legal Division

LM:CST:tls

�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 


�  You have not indicated specific decisions which the council may consider in the future.  This advice pertains only to the general decisions to which you have referred that deal directly with the United States Air Force as a party.  To the extent the council contemplates decisions regarding other parties, such as the Lockheed Martin Corporation, the analysis will be different.  Mr. Gaines is encouraged to solicit further advice from the Commission in the future as the details of specific decisions become clearer.


�  An indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)


�  Under the facts you have presented, Mr. Gaines has no other economic interests which are apparently relevant to the decisions regarding the Air Force Base.  


�  Technically, you would not have a conflict of interest even in this contingency if the “public generally” exception applies.  (See Regulations 18700(b)(7), 18707.)  However, it seems highly unlikely that the exception would apply.  For the exception to apply, a “significant segment” of the jurisdiction of the city would have to be affected by the decision in “substantially the same manner” as Lockheed Martin.  This is self-evidently unlikely; therefore, we do not further consider the public generally exception.   





