July 18, 2000

James F. Spagnole

Attorney at Law

2619 Shenstone Way

Sacramento, California  95833

 Re:  Your Request for Advice

         Our File No. I-00-145
Dear Mr. Spagnole:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
  While we shall render formal advice with respect to a portion of your request (that which concerns permanent restrictions on post-employment activities), we are treating your request as one for informal assistance with respect to the remainder since you do not identify a specific proceeding in which you wish to participate.

QUESTION
What impact, if any, will your current work at for the California Environmental Protection Agency secretariat have on future contacts with the Integrated Waste Management Board as it relates to issues of interest to a future employer concerned with reusing commodities derived from waste tires?

CONCLUSION
There is a permanent prohibition on influencing any judicial or other proceeding in which you participated while in state service.  Also, for one year after leaving state service you may not, for compensation, act as representative or agent for any person before the California Environmental Protection Agency, its subordinate agencies (including the Integrated Waste Management Board), or any officer or employee thereof, for the purpose of influencing administrative or legislative action, or any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.

FACTS
You are considering taking private employment with a company that deals with issues which possibly may relate to the activities of your current employer and one of its subordinate entities, California Environmental Protection Agency (Cal/EPA)’s Integrated Waste Management Board (IWMB).

Prior and Current State Employment: You have been employed at Cal/EPA since August, 1998, in the following capacities:

(1) Director of Communications and Special Assistant to the Secretary (appointed position not subject to confirmation by the Legislature): You were responsible to the Secretary and the Governor for all communications issues relating to Cal/EPA and its subsidiaries, one of which is IWMB.  You were the official spokesman for the agency but not for the subordinate entities.  You were not involved in any of the operational or programmatic decisions for any of the subordinate entities.

(2) Assistant Secretary Military Base Retention and Reuse & Special Assistant to the Secretary (same as above):  You are responsible for all issues relating to the circumstances surrounding closure, remediation, and ultimate reuse of closed military facilities throughout California.  As such, you are involved in discussions with local government and private entities relating to issues of regulatory activities of subordinate entities including IWMB.  You are not involved in any operational or programmatic decisions of any of the subordinate entities as they relate to base closure regulatory oversight.  As a special assistant to the Secretary, you are involved in brownfield remediation policy and inner-city redevelopment efforts over which Cal/EPA has some regulatory or administrative oversight.  Those activities have not in the past involved any issues relating to IWMB.

Relationship of Cal/EPA (Agency) with the Subordinate Boards, Departments and Commissions:

Cal/EPA, a cabinet-level agency, is comprised of six subordinate entities, three of which are semi-autonomous and three of which work directly for the Secretary.  The three entities that work directly for the Secretary are headed by directors appointed by the Governor.

The three semi-autonomous entities are the Air and Water Resource Boards and the IWMB.  The Governor appoints all the Air and Water Boards’ members while two of the six members of the IWMB are appointed by the Legislature.  All three of these boards operate “independently” from the Office of the Secretary; that is they conduct all their meetings in public, have recorded votes, and administer all their own activities.  The only oversight the agency secretary has over the three boards lies in the budget and opportunities for policy input through gubernatorial appointees.

You believe that, of all three boards, IWMB is the most autonomous since two of the members are appointed by the Legislature.  You state those members lead much of the board’s activity.  At no time does the agency secretariat or staff have operational or programmatic control over any of these boards, particularly the IWMB.

Personal Relationships and Contacts with IWMB:

During your tenure with the state you exercised some content control and input to press releases issuing from IWMB and at times directed the efforts of their public relations and communications staff.  At no time have you dealt with Board members or any program staff on issues of substance.  As Assistant Secretary you have had virtually no contact with IWMB since every issue emanating from base closure activities principally involves the Air and Water Boards or the Department of Toxic Substances Control.

At no time have you had any contacts with any program representatives from IWMB except to secure information to respond to press or public inquiries.

Possible Private Employment:

You are contemplating a position with a company that will deal with disposal of waste tires through their reuse as crumb rubber or other reclaimed by-products.  In that capacity you expect you will have opportunities and objectives to secure cooperation of IWMB program specialists and possibly will appear before the board on matters of interest to your new employer.  You expect to be in a position to comment on items of interest to your new employer in that capacity - namely, the prospect of securing waste tires, their transport, reduction to crumb rubber and other by-products, and the eventual sale of these reclaimed commodities.

ANALYSIS
Your letter concerns post-employment issues, colloquially known as the “revolving door” prohibition and the permanent ban on “switching sides.”  The Act places certain restrictions on individuals who have recently left state service and who wish to use the expertise and relationships they developed at their former agency for compensation by third persons.

A. 
The permanent ban on “switching sides.”

Public officials who leave state service are subject to two types of post-employment
 restrictions under the Act.  The first is a permanent prohibition on influencing any judicial or other proceeding in which the official participated while in state service.  (§§ 87401 and 87402.)  In other words, a public official may never “switch sides” in a proceeding
 after leaving state service.
 

Sections 87401 and 87402 provide:

  “No former state administrative official, after the termination of his

or her employment or term of office, shall for compensation act as

agent or attorney for, or otherwise represent, any other person (other 

than the State of California) before any court or state administrative 

agency or any officer or employee thereof by making any formal or

informal appearance, or by making any oral or written communication

with the intent to influence, in connection with any judicial, quasi‑

judicial or other proceeding if both of the following apply:

  (a) The State of California is a party or has a direct and substantial 

interest.

  (b) The proceeding is one in which the former state administrative

official participated.”  (§ 87401.)

  “No former state administrative official, after the termination of his

or her employment or term of office shall for compensation aid, advise,

counsel, consult or assist in representing any other person (except the

State of California) in any proceeding in which the official would be

prohibited from appearing under Section 87401.”  (§ 87402.)

The permanent ban in Sections 87401 and 87402 applies only to judicial, quasi‑judicial, or other proceedings before any court or state administrative agency in which a former employee participated while at his or her former agency.  As a former state administration official, you  are subject to the ban.  (§ 87400.)  Section 87400(a) expressly defines “state administrative agency” to exclude the Legislature. 

Section 87400(c) defines “judicial, quasi‑judicial or other proceeding” to include:

“[A]ny proceeding, application, request for a ruling or other determination,

contract, claim, controversy, investigation, charge, accusation, arrest

or other particular matter involving a specific party or parties in any court

or state administrative agency, including but not limited to any proceeding 

governed by Chapter 5 (commencing with Section 11500) of Division 3 of

Title 2 of the Government Code.”  (Emphasis added.)

In your capacity overseeing agency matters with respect to base closure reuse, which involved mediating disputes and resolving conflicts among federal, state and local agencies, you participated in proceedings covered by the permanent ban.  As a result, once you leave state service you may not, for compensation, represent any person or entity (other than the State of California (see below)) before Cal/EPA regarding any base closure issues in which you participated.  An official is considered to have “participated” in a proceeding if he or she took part in the proceeding “personally and substantially through decision, approval, disapproval, formal written recommendation, rendering advice on a substantial basis, investigation or use of confidential information.”  (§ 87400(d).)  This covers any proceeding in which any employee has actually participated while at his or her former agency, as well as any proceeding which he or she supervised.  (Regulation 18741.1, subd.(a)(4).) This permanent ban applies not only to representation made by you before Cal/EPA but also before “any court or state administrative agency or any officer or employee thereof....”  (§ 87401.)  To the extent your future work on behalf of crumb rubber interests does not involve the proceedings in which you participated as a state employee, such future activities will not be subject to the ban.

Under Sections 87400-87402, the prohibition applies if participation is for compensation.  Commission staff has held that you cannot escape the prohibitions of Section 87406 by charging your client for some activities, but not others.  (Weil Advice Letter, No. A-97-247.)  The same rule applies in the context of Sections 87400-87402. 

2. The One-Year Ban

In addition to the permanent ban discussed above, the Act prohibits specified officials, for a period of one year after leaving state service, from being paid to communicate with or appear before their former agency for the purpose of influencing administrative or legislative action, or any action or proceeding involving the issuance, amendment, awarding or revocation of a permit, license, grant, contract or the sale of goods or property.  (§ 87406, subd.(d)(1).)  Section 87406(d)(1) of the Act provides, in pertinent part;

  “[F]or a period of one year after leaving office or employment, shall, for compensation, act as agent or attorney for, or otherwise represent, any other person, by making any formal or informal appearance, or by making any oral or written communication, before any state administrative agency, or officer or employee thereof, for which he or she worked or represented during the 12 months before leaving office or employment, if the appearance

or communication is made for the purpose of influencing administrative or legislative action,
 or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.  For purposes of this paragraph, an appearance before a state administrative agency does not include an appearance in a court of law, before an administrative law judge, or before the Worker's Compensation Appeals Board.  The prohibition of this paragraph shall only apply to designated employees employed by a state administrative agency on or after January 7, 1991.”  

You have acknowledged that as a deputy secretary with Cal/EPA you are a designated employee of the department.  Therefore, Section 87406 is applicable to you.  (See, also, § 82019, subd.(c); Regulation 18746.1, subd.(a)(2).)

Scope: Defining Your Agency
First and foremost, the activities proscribed by Section 87406, subdivision (d)(1) are those activities before an agency “for which [you] worked.”  (§ 87406, subd. (d)(1), italics added.)  Interpreting Section 87406(c)(1) generally, a designated employee’s state administrative agency means the agency for which he or she worked, or any board or commission under the agency’s control.  (Regulation 18746.1; see also Grimm Advice Letter, No. I-96-114; Gould Advice Letter, No. A-96-077.)  In the Gould Advice Letter, No. A-96-077, we advised that a former director of the Department of Finance, a distinct state administrative agency, may lobby administrative agencies in the executive branch which he did not work for during the course of his government service.  In the course of his employment, we concluded that he participated in the budget process as an advisor to the Governor and the Legislature, but he did not work for or represent those agencies within the meaning of Section 87406(d)(1).  Similarly, while you were responsible as communications director for keeping the Governor apprised of agency issues and news, we do not find that you worked for the Governor or represented his office.  Thus, you are not restricted under Section 87406 and Regulation 18746.1 from lobbying the Legislature, the Governor, or other state agencies since you did not work for or represent the Legislature and Cal/EPA is not subject to the direction and control of the Governor as contemplated in Section 87406(d)(2).  (Eberle Advice Letter, No. A-98-165.)  Also, generally, a designated employee is not restricted by Section 87406 from lobbying the Legislature or Governor regarding legislation.  (Witherspoon Advice Letter, supra; Craven Advice Letter, No. A-93-057.)

 To reiterate, a designated employee’s state administrative agency means the agency for which he or she worked, or any board or commission under the agency’s control.  (Grimm Advice Letter, supra; Gould Advice Letter, supra.)  In determining which is an official’s state administrative agency, we have applied a pyramid concept.  (Monagan Advice Letter, No. A-93-473.)  That concept was codified in Regulation 18746.1.  

In the Monagan Advice Letter, the facts were that a statute established three distinct Occupational Safety and Health agencies under the Department of Industrial Relations, each with different duties.  We advised that the prohibition was limited to one of those agencies, the former board that employed the official.  While the three entities in Monagan are within the same department (Industrial Relations), they function as separate entities and "are, in effect, separate departments unto themselves."

In the instant matter, however, we are not faced with a situation where you, the public official, has been employed by one department of an agency.  To the contrary, your work as Director of Communications and Special Assistant to the Secretary and Assistant Secretary Military Base Retention and Reuse & Special Assistant to the Secretary has been on behalf of the larger agency, Cal/EPA.  Thus, we have concluded in the past that a Deputy Secretary for Environmental Technology at Cal/EPA may not communicate with any person before Cal/EPA or any of its subordinate agencies, including the IWMB.  (Heywood Advice Letter, A-97-382.)  While it is true that the IWMB enjoys some autonomy by virtue of the fact that two of the board’s six members are appointed by the Legislature, the fact remains that the IWMB ultimately is under Cal/EPA’s structure and control.  (Regulation 18746.1.)

As a result, you may not for one year, for compensation,
 act as representative or agent for any person before Cal/EPA or any of its subordinate agencies
 for the purpose of influencing administrative or legislative action, or any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.  (§ 87406.)

Activities at Issue
We have advised that restrictions on influencing administrative or legislative action do not apply to paid or unpaid assistance rendered to a third person who subsequently appears before or communicates with a former official’s agency.  Thus, the ban of Section 87406 did not restrict a former official from assisting or advising other attorneys in the official’s law firm or clients themselves who might appear before or communicate with the official’s former agency regarding a regulation or legislation under consideration.  (Ordos Advice Letter, No. A-95-052.)

Communications with an agency that are not for the purpose of influencing administrative or legislative action are not restricted by Section 87406.  For example, an ex‑employee can attend informational meetings with the agency, or request information from the agency concerning existing laws, regulations, or policies, so long as the employee does not attempt to influence administrative or legislative action.  (Regulation 18746.2, subd. (b); see Bagatelos Advice Letter, No. I‑91‑202; and Regulation 18202(a)(1).)

The Commission has advised that a former agency official may draft proposals on a client's behalf to be submitted to the agency so long as the former employee is not identified in connection with the client's efforts to influence administrative action.  (Cook Advice Letter, No. A‑95‑321; Harrison Advice Letter, No. A‑92‑289.)  Similarly, the ex‑employee may use his or her expertise to advise clients on the procedural requirements, plans, or policies of the employee's former agency so long as the employee is not identified with the employer's efforts to influence the agency.  (Perry Advice Letter, No. A-94-004.)

Whether a particular meeting or conversation is for the purpose of influencing legislative action will depend on the individual facts of the case.  For instance, if an employee attends a public meeting with numerous other attendees where there are several topics discussed, it may be possible to infer that mere attendance is not for the purpose of influencing the agency's action.  Conversely, where there is a small meeting to discuss a particular administrative or legislative action, it may be inferred that the ex‑employee's mere presence at the meeting is intended to influence agency action.  Therefore, whether the ex‑employee may attend such a meeting depends greatly on the facts of that particular meeting and the ex‑employee's intentions in attending the meeting.

IV.  
Decisions Relating to Prospective Employers
Section 87407 of the Act sets forth the rules relating to the actions of certain public officials vis a vis their prospective employment.  Section 87407 provides:

   “No state administrative official, elected state officer, or designated employee of the Legislature shall make, participate in making, or use his or her official position to influence, any governmental decision directly relating to any person with whom he or she is negotiating, or has any arrangement concerning, prospective employment.”

The Commission adopted Regulation 18747 (copy enclosed) to interpret Section 87407.  Under subdivision (c) of Regulation 18747, a person is a prospective employer of a public official if the official, either personally or through an agent, is negotiating or has an arrangement concerning prospective employment with that person.  Regulation 18747(c) further defines “negotiating” and an “arrangement concerning prospective employment” as follows:

“(1)  A public official is ‘negotiating’ employment when he or she interviews or discusses an offer of employment with an employer or his or her agent.

(2)  A public official has an ‘arrangement’ concerning prospective employment when he or she accepts an employer’s offer of employment.

(3)  A public official is not ‘negotiating’ or does not have an ‘arrangement’ concerning prospective employment if he or she rejects or is rejected for employment.”

Under subdivision (b) of the regulation, a governmental decision will directly relate to a prospective employer if the public official knows or has reason to know that the prospective employer is “directly involved” in the decision,
 or it is reasonably foreseeable that the financial effect of a decision on a prospective employer is material.
   

Your request for advice does not indicate whether you are negotiating employment with a private employer or are merely considering doing so.  Nevertheless, we feel you should be aware of the law in this regard and your obligations thereunder.

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Luisa Menchaca

Assistant General Counsel

By:
C. Scott Tocher

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 


�  Informal assistance does not provide the immunity conferred by formal written advice.  (Regulation 18329, subd.(c)(3).)


�  In addition, the Act includes a “pre-post employment” restriction on influencing prospective employment while still a state official.  (§ 87407.)


�  “Judicial, quasi-judicial or other proceeding means any proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties in any court or state administrative agency, including but not limited to any proceeding governed by Chapter 5 (commencing with Section 115000) of Division 3 of Title 2 of the Government Code.”  (§ 87400(c).) 


�  Sections 87401 and 87402 do not restrict an ex-employee’s ability to participate in new proceedings, though these new proceedings may be subject to the prohibitions of the one-ear ban discussed infra.   (Leslie Advice Letter, No. I-89-649.)





�  These activities may, however, be subject to the one-year ban, discussed infra.


�  Section 82037 defines “legislative action” as the drafting, introduction, consideration, modification, enactment or defeat of any bill, resolution, amendment, report, nomination or other matter by the Legislature or by either house or any committee, subcommittee, joint or select committee thereof, or by a member or employee of the Legislature acting in his or her official capacity.  “Legislative action” also means the action of the Governor in approving or vetoing a bill. 


�  Again, Commission staff has held that you cannot escape the prohibitions of Section 87406 by charging your client for some activities, but not others.  (Weil Advice Letter, supra.) 


�  According to the facts provided, these agencies would include the state Air Resources Board, the state Water Quality Control Board, the Regional Water Quality Control Boards, the Department of Toxic Substances Control, the Department of Pesticide Regulation, the Office of Environmental Health Hazard Assessment, and the Integrated Waste Management Board according to the facts provided.  We assume this to be true.  The Commission is not the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  


�  Regulation 18747 provides that the definition of the term "directly involved" is the one set forth in Regulation 18704.1(a): 





  “(a)  A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:


   (1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;


   (2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”


�  The materiality standards of Regulations 18705.1(b), 18705.3(b)(2) and 18705.3(b)(3) are used in Regulation 18747.  Copies of these regulations are enclosed.





