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August 17, 2000

Chris Beale

2516 7th Avenue

Sacramento, California 95818

 Re:  Your Request for Advice

         Our File No. A-00-146
Dear Mr. Beale:

This letter is in response to your request for advice regarding the post-state employment restrictions of the Political Reform Act (the “Act”).

QUESTION
You were staff counsel for the California Department of Fish and Game.  As a state employee, you worked on a project for the federal/state CalFed Bay-Delta Program, called the Multi-Species Conservation Strategy.  You would like to know whether you may continue working on the project as a private consultant hired by the federal government.


CONCLUSION
The permanent ban on switching sides in a judicial or quasi-judicial proceeding does not prevent you from working on the Multi-Species Conservation Strategy, since the project is not a proceeding within the meaning of Section 87400(c).  The one-year ban, however, will place certain restrictions on your activities.  While working on the Multi-Species Conservation Strategy as a private consultant for the federal government, you may not appear before or otherwise communicate with any officer or employee of the Department of Fish and Game about the project.


FACTS
You were a staff counsel and designated employee with the California Department of Fish and Game (“DFG”).  However, you recently left DFG to work for a private law firm.  You would like to know whether, or to what extent, you may continue your involvement in the development and implementation of a large, long-term government program known as the CalFed Bay-Delta Program (“CalFed”).

CalFed is a cooperative effort among state and federal agencies and California’s environmental, urban and agricultural communities.
  In 1995 Governor Pete Wilson and the Clinton administration initiated the program to address environmental and water management problems associated with the Bay-Delta system.  The Bay-Delta system is an intricate web of waterways coming together at the junction of the San Francisco Bay and the Sacramento and San Joaquin rivers and the watersheds that feeds them.  

The Bay-Delta is a critical habitat for fish and wildlife species.  However, it also serves as the hub of California’s water distribution system, supplying drinking water to 20 million people, and irrigation water to 4 million acres of farmland.  As a result of these economic demands, the eco-system of the Bay Delta has suffered greatly.  In addition, the system no longer serves as a reliable source of high-quality water, and levees face an unacceptably high risk of breaching.

CalFed was established to develop a sustainable, long-term solution to water management and environmental problems in the Bay-Delta system.  The program contemplates taking a wide range of actions over the course of thirty years to restore ecological health, strengthen levees, improve water quality, and ensure water supply reliability for beneficial uses.

The consortium of state and federal agencies that direct CalFed has a staff of scientists, engineers and others to develop the program.  The program is following a three-phase process to achieve broad agreement on long-term solutions.  In the first phase, CalFed conducted meetings and workshops to develop a range of alternatives.  During the second phase, currently underway, CalFed staff is conducting a comprehensive environmental review of all the different alternatives, and developing a draft preferred alternative.  The third phase of the program will implement the preferred alternative with hundreds of projects.  At this time, however, it is not known what the projects will be, or which CalFed agencies will carry them out.

On behalf of DFG and as an employee of DFG, over the past few months, you have assisted CalFed staff in developing the Multi-Species Conservation Strategy (“MSCS”).  The MSCS is a process or framework for the CalFed agencies to use to implement the third-phase projects.  The purpose of MSCS is to help CalFed agencies design and evaluate proposed projects in a way that complies with various federal and state laws, such as the Endangered Species Act.  DFG administers two of the applicable laws.  You would like to know whether, after leaving DFG, you can continue to assist CalFed staff in developing and implementing the MSCS as a consultant for the federal Bureau of Reclamation.


ANALYSIS
 Officials who leave state service are subject to two types of restrictions under the Act. The first is a permanent ban, and the second is a one-year prohibition.

A.  Permanent Ban on “Switching Sides”
Sections 87401 and 87402 (collectively, the “permanent ban”) prohibit former state administrative officials from advising or representing any person for compensation in any judicial or other proceeding in which the official participated while in state service.  (Sections 87401 and 87402.)  Specifically, Section 87401 provides:

  “No state administrative official, after termination of his or her employment or term of office, shall for compensation act as agent or attorney for, or otherwise represent, any other person (other than the State of California) before any court or state administrative agency or any officer or employee thereof by making any formal or informal appearance, or by making any oral or written communication with the intent to influence, in connection with any judicial or quasi‑judicial or other proceeding if both of the following apply:

   (a) The State of California is a party or has a direct and substantial interest. 

   (b) The proceeding is one in which the former state administrative official participated.”

In addition, Section 87402 prohibits former state administrative officials from being paid to “aid, advise, counsel, consult or assist in representing” any other person in any proceeding in which the official would be prohibited from appearing under Section 87401.  As a staff counsel at DFG, you were a state administrative official for purposes of the permanent ban.  (Section 87400(b).)  Therefore, the permanent ban restricts your activities in the private sector.

You would like to know whether you can continue your work on the MSCS.  To be subject to the permanent ban, you must be representing someone other than the State of California.  (Regulation 18741.1(a)(2).)  As a consultant for the federal Bureau of Reclamation, you will be representing the federal government, not the State of California.

In addition, the permanent ban only applies to “judicial, quasi‑judicial or other proceedings” in which you participated at DFG.  A “judicial, quasi‑judicial or other proceeding” is “any proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties in any court or state administrative agency.”  (Section 87400(c).)  Thus, the permanent ban only covers proceedings that affect the rights or claims of specific parties.  It does not apply to those that involve the making of rules or policies of general applicability.

For example, we previously advised that a state administrative official who developed a system for setting foster care rates applicable to all group homes was not involved in a “judicial, quasi‑judicial or other proceeding” since the system did not involve any one specific group home.  (Bersinger Advice Letter; A‑82‑209.)  In addition, we advised that the formulation of a rate design policy for the Public Utilities Commission was not a “judicial, quasi-judicial or other proceeding” because the policy had an industry‑wide application, and did not focus on any specific utility.   (Fong Advice Letter; A‑88‑024.)

Applying the definition of “judicial, quasi-judicial or other proceeding” here, it does not appear that your involvement on the MSCS will be subject to the permanent ban.  The MSCS is a process that all third-phase projects will follow, not just one or two specific projects.  Moreover, the CalFed program itself does not involve the rights or claims of identifiable specific parties.  The program is designed to address the concerns of all those who are affected by the water supply and ecosystem of the Bay-Delta region.  Of course individual third-phase projects that will be following the process established in the MSCS are of the type that are covered by the permanent ban.  But it is not likely that you participated in any of them as a state employee since the CalFed program has not reached the third phase.

Accordingly, the permanent ban on “switching sides” does not prevent you from contracting with the federal government to continue your work on the MSCS.

B.  The One‑Year Ban (Revolving Door Law)
In addition to the permanent ban, the Act prohibits designated state employees, for a period of one year after leaving state service, from being paid to communicate with or appear before their former agency for the purpose of influencing any administrative, legislative or other specified action.  Section 87406 specifically provides that no designated employee of a state administrative agency:

  “[F]or a period of one year after leaving office or employment, shall, for compensation, act as agent or attorney for, or otherwise represent, any other person, by making any formal or informal appearance, or by making any oral or written communication, before any state administrative agency, or officer or employee thereof, for which he or she worked or represented during the 12 

months before leaving office or employment, if the appearance or communication is made for the purpose of influencing administrative or legislative action, or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property ....”  (Section 87406(d)(1).)

As a former designated employee for DFG, you are subject to the one-year “revolving door” ban.  Under the one-year ban, you may not represent any person, including the federal government, by appearing before or communicating with DFG or any officer or employee thereof for the purpose of influencing any administrative action for one year after you leave state service. (See Regulation 18746.2.)

An “administrative action” includes the drafting or development of any rule, regulation or other action by a state agency in any quasi-legislative proceeding.  (Section 82002.)  Under this definition, the development of the MSCS by a state employee is an “administrative action.”  The one-year ban does not prevent you from assisting CalFed with the MSCS.  It does, however, prevent you from appearing before or communicating with any DFG officer or employee regarding the development or approval of the MSCS.

If you have any other questions, please contact me at (916) 322‑5660.

Sincerely,

Kathleen Gnekow

General Counsel

By:
Julia Bilaver

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 


�  CalFed consists of the following federal agencies:  Department of the Interior, Bureau of Reclamation, Fish and Wildlife Service, Geological Survey, Bureau of Land Management, Department of Agriculture, Natural Resources Conservation Service, Forest Service, Environmental Protection Agency, Army Corps of Engineers, Department of Commerce, National Marine Fisheries Service, and the Western Area Power Administration.  In addition, CalFed includes the following state agencies:  Resources Agency, Department of Fish and Game, Environmental Protection Agency, State Water Resources Control Board, Delta Protection Commission, Department of Food and Agriculture.





