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August 16, 2000

Wallace H. Whittier

Coombs & Dunlap

1211 Division Street

Napa, CA  94559

 Re:  Your Request for Advice

         Our File No. A-00-163
Dear Mr. Whittier:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
  You are asking the question on behalf of the Mayor of 

St. Helena, Ken Slavens.

QUESTION
Does Mayor Slavens have a conflict of interest in a decision to amend the City’s zoning ordinance that would require a use permit for any new or expanded use of industrially-zoned property that is adjacent to property that is zoned residential?

CONCLUSION
The Mayor does not have a conflict.  Although he has an economic interest in his wife’s employer, Whitings Nursery, it is not reasonably foreseeable that the decision to amend the zoning ordinance will have a financial effect on the business. 

FACTS

The City is considering adopting an amendment to the City’s zoning ordinance that would require a use permit for any new use or the expansion of any use in an industrial zone that is adjacent to property zoned for residential use.  Currently, the zoning ordinance does not require a use permit in these situations.

Mayor Slavens’ wife is an employee of Whitings Nursery (Whitings).  Whitings leases an industrially-zoned parcel that is located adjacent to residentially-zoned parcels.  There is no evidence at the present time that Whitings intends to expand.

ANALYSIS
The Act’s conflict of interest provisions help to insure that public officials perform their duties impartially, free from bias attributable to their own financial interests or those of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.    

A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  Mayor Slavens, a public official, is asking whether or not he may participate in a governmental decision, namely the decision of whether or not to adopt an amendment to the City’s zoning ordinance.  We now proceed to analyzing whether or not he has a “financial interest” in that decision.

What are Mayor Slavens’ economic interests? 
The “economic interests” from which conflicts of interest may arise are described by Section 87103 and Regulations 18703-18703.5.  There are six kinds: 

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of $1,000 or more (Section 87103(a);


Regulation 18703.1(a)); 

· A public official has an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $1,000 or more (Section 87103(b); Regulation 18703.2); 

· An official has an economic interest in any source of income, including promised income, totaling $250 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts total $300 or more within 12 months prior to the decision (Section 87103(e);


Regulation 18703.4); 

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family — this is known as the “personal financial effects” rule (Section 87103; Regulation 18703.5).

You indicate that Mayor Slavens’ wife is employed by Whitings Nursery.  A public official’s income, for purposes of the Act, includes his community property interest in the income of his spouse. (Section 82030(a).)  Therefore, assuming that Mayor Slavens’ wife earned $500 or more from Whitings Nursery during the preceding twelve months, Mayor Slavens has an economic interest in the nursery.

Is Whitings Nursery directly or indirectly involved in the decision to amend the City’s zoning ordinance?  

The next step in analyzing a potential conflict of interest is to determine whether the official’s economic interest is directly or indirectly involved in the governmental decision(s) at issue.  (Regulation 18700(b)(4).)  

A source of income is directly involved in a governmental decision when it 1) initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request, or 2) is a named party in, or the subject of, the proceeding.  (Regulation 18704.1.)  Whitings Nursery did not initiate adopting the zoning ordinance amendment.  The nursery is not a named party in, or the subject of, the proceeding.  Therefore, it is indirectly involved in the decision.  

Is it foreseeable that the decision will have the required material financial effect?
Regulation 18705.3(b)(1) states that “[I]f the source of income is a business entity, apply the materiality standards stated in [Regulation 18705.1(b).]” Regulation 18705.1(b) contains differing materiality standards for different types of business entities.  You indicate that Whitings Nursery is a business that is covered by subdivision (b)(7), in that it is not referenced in subdivisions (b)(1) through (b)(6).  For entities such as this, the effect of the decision to adopt an amendment to the zoning ordinance is material if:

(A) The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

(B) The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

(C) The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.

Applying these rules, the Mayor will not have a conflict in the decision unless he determines that it is reasonably foreseeable that the decision will affect Whitings Nursery as described above.  As used here, “reasonably foreseeable” means “substantially likely.”  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made is highly situation-specific; making this evaluation is a “judgment call.”  A financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard. On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable. (Ibid.)  Whitings leases an industrially-zoned property.  

Currently, the Whitings Nursery would not need a use permit if it decided to expand its property.  If the amendment passes, the business would need a use permit in that instance.  However, you indicate that there is no evidence at the present time that Whitings intends to expand.  While it is possible that it might want to expand in the future, this possibility does not make it reasonably foreseeable that the amendment will have any financial effect on the business at the time of this governmental decision.  In addition, even if the nursery had plans to expand, you indicate that a use permit typically costs about $500.  Absent circumstances, such as foreseeable litigation surrounding the issuance of the use permit, the change in the local ordinance would not have the requisite material financial effect on the nursery.  Therefore, the Mayor may participate in the decision.

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Luisa Menchaca

Assistant General Counsel

By:
Deborah Allison

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 


�  An indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s agents, spouse, or dependent children own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)






