 August 16, 2000

Wallace H. Whittier

Coombs & Dunlap

1211 Division Street

Napa, CA  94559

Re:  Your Request for Advice

         Our File No. A-00-164
Dear Mr. Whittier:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”)
 on behalf of St. Helena City Councilmember

Bill Savidge.  

QUESTION
Does Councilmember Savidge have a conflict of interest in a decision to amend the City’s zoning ordinance to require a use permit for any new use or the expansion of any use in the industrial zone that is adjacent to a property that is zoned for residential use?

CONCLUSION
Councilmember Savidge does not have a conflict of interest in the decision as long as the decision does not have a reasonably foreseeable material financial effect, as described below, on Coldwell Banker, Brokers of the Valley.

FACTS

The City is considering adopting an amendment to its zoning ordinance that would require a use permit for any new use or the expansion of any use in industrial-zoned property that is adjacent to property zoned for residential use.  Currently, the zoning ordinance does not require a use permit in these situations.  

Councilmember Savidge is a commercial real estate broker with Coldwell Banker, Brokers of the Valley, serving as an independent contractor.  His office is in the City of Napa.  His office does not handle residential properties.  He currently does not have any industrial listings in the City, but it is foreseeable that he might in the future.  Councilmember Savidge indicates that in the past twelve months, he has not received real estate commission income from the sale of any industrial-zoned property in St. Helena that is next to a residential property.  During that same period of time, he has not received commission income from the sale of any residential property that is situated next to a property zoned for industrial use. 

Councilmember Savidge’s wife is also a residential real estate broker with Coldwell Banker, Brokers of the Valley, serving as an independent contractor.  Her office is in the City of St. Helena.  She currently has residential listings in the City, but does not currently have any residential listings adjacent to a parcel that is zoned industrial.  It is foreseeable that she might have a listing or be involved in the sale of a residential property adjacent to a parcel that is zoned industrial at some point in the future. Councilmember Savidge indicates that in the past twelve months, his wife has not received real estate commission income from the sale of any industrial-zoned property in St. Helena that is next to a residential property.  During that same period of time, she has not received commission income from the sale of any residential property that is situated next to a property zoned for industrial use.

Neither Councilmember Savidge, nor his wife, has an ownership interest in Coldwell Banker, Brokers of the Valley.  Coldwell Banker, Brokers of the Valley, is a locally owned, operated, and managed business.  It pays franchise fees to Coldwell Banker.

ANALYSIS

The Act’s conflict of interest provisions help to insure that public officials perform their duties impartially, free from bias attributable to their own financial interests or those of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.    

A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  Councilmember Savidge, a public official, is asking whether or not he may participate in a governmental decision, namely the decision of whether or not to adopt an amendment to the City’s zoning ordinance.  We now proceed to analyzing whether or not he has a “financial interest” in the decision.

What are Councilmember Savidge’s economic interests? 
The “economic interests” from which conflicts of interest may arise are described by Section 87103 and Regulations 18703-18703.5.  There are six kinds: 

· A public official has an economic interest in a business entity in which he has a direct or indirect investment
 of $1,000 or more (Section 87103(a); Regulation 18703.1(a)); 

· A public official has an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $1,000 or more (Section 87103(b); Regulation 18703.2); 

· An official has an economic interest in any source of income, including promised income, totaling $250 or more within 12 months prior to the decision


(Section 87103(c); Regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts total $300 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4); 

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family — this is known as the “personal financial effects” rule (Section 87103; Regulation 18703.5).


Regulation 18703.3(c) contains the disclosure and disqualification requirements for any public official who receives commission income for services rendered as a real estate broker.  Pursuant to that subsection:

“‘Commission income’ means gross payments received as a result of services rendered as a broker, agent, or other salesperson for a specific sale or similar transaction.  Commission income is received when it is paid or credited.”  (Regulation 18703.3(c)(2).)


The sources of commission income in a specific sale or similar transaction include the following for real estate brokers:

· The person the broker represents in the transaction;

· If the broker receives a commission from a transaction conducted by an agent working under the broker’s auspices, the person represented by the agent;

· Any brokerage business entity through which the broker conducts business; and,

· Any person who receives a finder’s or other referral fee for referring a party to the transaction to the broker, or who makes a referral pursuant to a contract with the broker.  (Regulation 18703.3(c)(3)(B).)

This list of sources applies equally to an official who receives a community property share of his spouse’s commission income.  (Tolley Advice Letter, No. A-98-207; Herman Advice Letter, I-91-556.)  Therefore, Councilmember Savidge has an economic interest in any sources of commission income that he or his wife have received during the past twelve months.  This includes Coldwell Banker, Brokers of the Valley, if he or his wife have received commission income during the past twelve months while conducting their brokering business through Coldwell Banker, and any other sources of income listed in 18703.3(c)(3)(B).

We can assume that Councilmember Savidge and his wife have received commission income during the past twelve months from persons that they or their agents represent.  While you indicate that the councilmember and his wife currently have listings in the city, those listings do not create a source of income to them.  “Commission income” is defined as “gross payments received as a result of services rendered as a broker, agent, or other salesperson for a specific sale or similar transaction.  Commission income is received when it is paid or credited.”  (Regulation 18703.3(c)(2).)  We have consistently advised that merely having a listing on a property does not constitute promised income.  However, once a sale is pending on the listed property, the client is deemed to be a source of promised income.  However, once escrow is opened, there is a buyer and a seller, and the element of speculation has 

diminished.  (Hahn Advice Letter, No. A-99-239.)  Therefore, the only sources of income are those who have actually paid commission income or entered into escrow during the past twelve months.

We also presume that Councilmember Savidge has received at least $250 in commission income “through” Coldwell Banker, Brokers of the Valley, through his and his wife’s commission income.  (See Ferrier Advice Letter, No. A-00-030.)  Therefore, because

it is a source of income, Coldwell Banker, Brokers of the Valley, is a potentially disqualifying economic interest to him.
      

Are Councilmember Savidge’s interests directly or indirectly involved in the decision to amend the City’s zoning ordinance?  

The next step in analyzing a potential conflict of interest is to determine whether the official’s interests are directly or indirectly involved in the governmental decision(s) at issue.  (Regulation 18700(b)(4).)  

Sources of income are directly involved in a decision before an agency when they either 1) initiate the proceeding in which the decision will be made, or 2) are a named party in or the subject of the proceeding.  (Regulation 18704.1(a)(1) and (2).)

For any particular decision, if either of these criteria applies to a source of income, the source of income is regarded as directly involved in the decision.  In all other cases, the source of income is deemed indirectly involved in the decision.  (Regulation 18704.1(b).) 

None of the sources of income described above initiated the proceeding to adopt the zoning amendment.  In addition, they are not named parties in and are not the subject of the proceeding. Therefore, Councilmember Savidge’s economic interests are indirectly involved in the decision.

Is it foreseeable that the decision will have the required material financial effect on the Councilmember’s economic interests?

Regulation 18705.3(b) sets forth the proper materiality standards to apply when an official’s source of income is indirectly involved in a governmental decision. There are differing tests depending on whether the source of income is a business entity, a non-profit entity, or an individual.  

As stated above, we presume that Councilmember Savidge and his wife have received commission income from individuals or entities that they have represented in real estate transactions over the past twelve months.  However, we do not need to consider whether those sources are business entities, non-profit entities, or individuals, because regardless of the materiality test we apply, it is not reasonably foreseeable that the decision will have any financial effect on those sources.  The decision in question can only affect sources of income that fall into one of two categories.  First, those with an interest in property that is zoned for industrial use that is adjacent to property zoned for residential use.  Second, those with an interest in residential property adjacent to property zoned for industrial use.  Councilmember Savidge indicates that neither he nor his wife has any source of income that falls into either class.  Since those sources of income cannot create a conflict of interest in this particular decision, we do not discuss them further.  We turn to the remaining source of income.

Coldwell Banker, Brokers of the Valley, is a business entity.  Subdivision (b)(1) applies to sources of income that are business entities.  If the source of income is a business entity, one should apply the materiality standards stated in Title 2, California Code of Regulations, section 18705.1(b).  

Pursuant to Regulation 18705.1(b), there are different materiality tests applied to different types of business. You indicate that Coldwell Banker, Brokers of the Valley, is a locally owned franchise that pays a percentage of its income generated locally to Coldwell Banker for use of its name.  It is, therefore, a business that is covered by subdivision (b)(7), in that it is not referenced in subdivisions (b)(1) through (b)(6).  For these types of entities, the effect of the decision to adopt an amendment to the zoning ordinance is material if:

(A) The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

(B) The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

(C) The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.

Applying these rules, Councilmember Savidge will not have a conflict in the decision unless it is reasonably foreseeable that the decision will affect Coldwell Banker, Brokers of the Valley, as referenced above.  As used here, “reasonably foreseeable” means “substantially likely.”  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  Coldwell Banker, Brokers of the Valley, could foreseeably benefit from the change if it resulted in increased sale prices for residential properties that are able, after the decision, to contest changes in use on adjacent industrial properties.  Conversely, it might be adversely affected if sales prices of industrial property adjacent to residential property decrease due to the zoning amendment.  However, Councilmember Savidge indicates that Coldwell Banker, Brokers of the Valley, does not have any listing in St. Helena of property that is residential and next to an industrially zoned property, or of property that is industrially zoned and adjacent to a residential property.  Therefore, we conclude that it is not reasonably foreseeable that this particular amendment to the zoning ordinance will affect Coldwell Banker, Brokers of the Valley, in an amount equal to or exceeding the thresholds set forth in 18705.1(b)(7).  As such, Councilmember Savidge does not have a conflict of interest and may participate in the decision to amend the zoning ordinance.  

�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 


�  An indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s agents, spouse, or dependent children own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)


�   Coldwell Banker, the franchisor, is not a source of income to Councilmember Savidge because it is not an “otherwise related business entity” to Coldwell Banker, Brokers of the Valley, as described in Regulation 18703.1(c)(2).  Councilmember Savidge indicates that Coldwell Banker does not have an ownership interest in Coldwell Banker, Brokers of the Valley.  He further states that they do not share management and control or ownership of the business.  In sum, the facts do not establish a “regular and close working relationship” between the two entities.  (Regulation 18703.1(d)(2)(B)(iv).) 





