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September 1, 2000

David L. Muir

Chief Counsel

LACERA

P.O. Box 7060

Pasadena, California  91109-7060

 Re:  Your Request for Informal Assistance

         Our File No. I-00-165
Dear Mr. Muir:

This letter is in response to your request for advice on behalf of Bruce Perleman, regarding provisions of the Political Reform Act (the “Act”).
   As explained in our telephone conversation of August 17, 2000, we are treating your inquiry as a request for written advice under Section 83114(b), rather than as a request for an Opinion under Section 83114(a).  Since, in addition, you do not seek advice regarding a specific governmental decision, we can provide only informal assistance.

QUESTION


Will Mr. Perleman’s solicitation of funds on behalf of a start-up business involve him in  a conflict of interest if the Los Angeles County Employees Retirement Association has an investment interest in one or more of the firms from which such funds are solicited or received?  

CONCLUSION

The Act’s conflict of interest provisions do not restrict an official’s private educational or commercial activities, although economic interests privately acquired may disqualify a public official from taking part in certain governmental decisions.  Because Mr. Perleman does not describe a particular governmental decision, and has not yet acquired economic interests of the kind that prompted him to seek advice, we offer general guidance on application of the Act in circumstances like those he anticipates during the course of his education.

FACTS

The Los Angeles County Employees Retirement Association (“LACERA”) is a public pension plan created and operated pursuant to the County Employees Retirement Law of 1937 (the “CERL,” Gov’t Code Sections 31415 et seq.)  Under the CERL, LACERA has two separate and distinct governing boards, the Board of Retirement and the Board of Investments.  (Gov’t Code Sections 31520.1 and 31520.2).  The Los Angeles County Board of Supervisors created the Board of Investments in 1972.  Under CERL, the Board of Investments is “responsible for all investments of the retirement system.”  Because this investment authority has been delegated to the Board of Investments, the Board of Retirement has no authority to choose, consider, vote on or participate in the selection or management of investments.  

Bruce Perleman is a member of the Board of Retirement, but is not a member of the Board of Investments.  He will enter an MBA program at UCLA in the fall of 2000.  During the course of his study, Mr. Perleman may prepare a business plan and solicit venture capital funding for that plan.  The Board of Investments has dealings with many venture capital firms, and it is possible that Mr. Perleman’s activities while at UCLA could involve solicitation of funds from venture capital firms in which LACERA has (or will acquire) an investment interest.     

ANALYSIS
The Act’s conflict of interest rules prohibit a public official from making, participating in making, or in any way using his or her official position to influence a governmental decision in which the official has a financial interest.  (Section 87100.)  Regulation 18700(b) sets forth in detail the factors that must be shown to establish that a public official has a conflict of interest in a particular decision.  

As a member of the Board of Retirement, Mr. Perleman is undoubtedly a public official governed by Section 87100.  (Regulations 18700(b)(1), 18701.)   However, the Act applies only to governmental decisions, not to decisions a public official might make in his capacity as a private citizen.  (Section 87100, Regulation 18700(b)(2).)  Thus the Act does not limit any decisions Mr. Perleman may make, in his purely private capacity, on soliciting capital for a business plan. 

As for governmental decisions, you report that the Board of Retirement has no authority to choose, consider, vote on or participate in the selection or management of investments.  These facts do not rule out the possibility that the Board of Retirement might have jurisdiction over some governmental decisions in which Mr. Perleman might have a disqualifying conflict of interest.  Nor can we rule out the possibility that he might use his official position with the Board of Retirement to influence governmental decisions of other agencies, such as the Board of Investment, in violation of the Act’s conflict of interest rules.  For purposes of analysis, then,   we will presume that Mr. Perleman may be able to make, participate in making, or otherwise use his official position to influence governmental decisions involving venture capital firms.

The next step in the analysis is identification of an official’s economic interests.           Mr. Perleman may acquire an economic interest in any venture capital firm which funds his enterprise.
  (Regulation 18700(b)(3).)  If Mr. Perleman chooses – or is required – to create a business entity to receive this funding, he would probably acquire an economic interest in that business entity as well.
    If the Board of Retirement (or any other agency susceptible to influence by Mr. Perleman) were faced with a governmental decision foreseeably having a material financial effect on any of these economic interests, Mr. Perleman might have a conflict of interest in that decision.  As noted above, the Act does not restrict decisions to create or acquire the economic interests you describe.  But, for purposes of further analysis, we will presume that Mr. Perleman has or will acquire economic interests in one or more venture capital firms as sources of income (Regulation 18703.3), and in a business entity in which he has an investment interest worth $1,000 or more, or which he owns or manages. (Regulation 18703.1.) 


After identifying the economic interests potentially involved in a governmental decision, we ask whether those interests are directly or indirectly involved in the decision.  (Regulation 18700(b)(4).)   Because you have not described a specific governmental decision to us, we will explain how Mr. Perleman can make that determination for himself, if and when he faces a particular governmental decision.  Regulation 18704.1(a) provides that a person, including a business entity and a source of income, is directly involved in a decision when that person:

“(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

(2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency. A person is the subject of a proceeding if a decision involves the 

issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”  


A person not directly involved in a proceeding is considered to be indirectly involved.


Once it is known whether an economic interest is directly or indirectly involved in a particular governmental decision, it is necessary to identify the monetary threshold at which foreseeable effects on the economic interest are “material” within the meaning of Section 87103. Regulation 18705.1 provides that any financial effect on a business entity or source of income is “material.”  This strict “one penny rule” is relaxed when the economic interest is indirectly involved.  When the economic interest is only indirectly involved in a decision, the materiality standard varies with the nature of the economic interest, as detailed in Regulation 18705.         For example, the materiality standards for economic interests in business entities are given at Regulation 18705.1, and the standards for sources of income are listed at Regulation 18705.3.  These are lengthy regulations because they set threshold standards for materiality of effect based on the size and nature of the economic interest affected.
  

Mr. Perleman will only be able to determine the precise materiality standards applicable to his circumstances when he knows, for instance, that a company in which he has an economic interest is indirectly involved in a particular governmental decision.  An example will illustrate how these regulations are applied.  Suppose a venture capital firm is a source of income to      Mr. Perleman, and it is a business entity not listed on any stock exchange, with assets and net annual income of $100,000 or less.  Regulation 18705.3(b)(1) indicates that the appropriate standard is given in Regulation 18705.1(b)(7).  That regulation provides that the effect of a decision on this company will be material if the decision will result in an increase or decrease in the firm’s gross revenues of $10,000 or more during a fiscal year; or in an increase or decrease in the value of its assets or liabilities in the amount of $10,000 or more during a fiscal year; or if the decision will result in the firm incurring or avoiding additional expenses, or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more.  Materiality thresholds are higher for larger businesses, as detailed in the regulations discussed above.

Mr. Perleman will have a conflict of interest in a governmental decision only if it is “reasonably foreseeable” that the decision will have a material financial effect on one of his economic interests.  A financial effect is “reasonably foreseeable” if it is “substantially likely.”   (Regulation 18706.)   A mere possibility that an effect will occur does not make it “reasonably foreseeable” within the meaning of the Act.  The foreseeability of an effect is a fact-based 

determination, and we cannot offer more concrete advice in this area because we have no information relating either to a specific decision or a particular economic interest.  

In the example given above, if Mr. Perleman were to determine that it was reasonably foreseeable that a decision before the Board of Retirement would reduce the income of the venture capital firm by an amount of $15,000 over the coming fiscal year,  he would have a 

conflict of interest in that decision since the foreseeable effect is material and he has an economic interest in that firm, as a source of income.

We note in passing that, notwithstanding an apparent conflict of interest,  Mr. Perleman might still be able to participate in the decision, under certain limited circumstances.  If the reasonably foreseeable effect of the decision on his economic interest were indistinguishable from effects on the public generally (Regulations18700(7) and 18707)), or if Mr. Perleman were legally required to participate in the decision (within the meaning of Regulations 18700(8) and 18708), his participation in the decision would not violate the Act.   (Sections 87100, 87103, 87108.)

Finally, we must note an additional economic interest that, under certain circumstances, may become a factor in Mr. Perleman’s analysis.  Before enumerating the five economic interests described at subsections (a) through (e), Section 87103 refers to financial effects on the official.  The statute therefore envisions a possibility that conflicts of interest can grow out of “personal financial effects,” as well as from effects on the more narrowly described economic interests listed at subsections (a) through (e).   “Personal financial effect” is defined at Regulation 18703.5.  Such an effect is material if a decision would foreseeably effect an official (or a member of the official’s immediate family) in an amount of  $250 or more in a twelve month period.  (Regulation 18705.5.)  

When determining whether a governmental decision has a personal financial effect on a public official, a financial effect on the gross revenues, expenses, or value of assets and liabilities of a business entity in which the official has an investment interest will not be considered.  (Regulation 18703.5.)  In other words, if foreseeable effects on a business entity do not exceed the materiality threshold applicable to that entity under Regulation 18705.1, the official’s interest in that business entity will not give rise to a conflict of interest, even if it could be shown that the effect on the business could translate into a “personal financial effect” of $250 or more.  In all other cases, however, the official will have a conflict of interest if a governmental decision will foreseeably have a personal financial effect of $250 or more – even if the foreseeable effects on other economic interests are not “material” as defined by the Act. 

In closing, we emphasize that the Act does not prohibit Mr. Perleman from furthering his education, or from seeking venture capital funding for a business enterprise undertaken for educational or purely commercial purposes.  There are circumstances under which Mr. Perleman might be faced with a conflict of interest in particular governmental decisions with foreseeable, material financial effects on economic interests he acquires in the course of his studies – as well 

as on his personal finances.  If and when Mr. Perleman believes that he may have a specific conflict of interest, we invite a request for more closely tailored guidance.            

Sincerely,

Luisa Menchaca

Assistant General Counsel

By:
Lawrence T. Woodlock

       
Senior Commission Counsel, Legal Division
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�  Government Code Sections 81000 - 91015.  Commission regulations appear at Title 2, Sections 18109 - 18996, of the California Code of Regulations. 


�   Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Regulation 28329(c).)


�   For example, a venture capital firm providing $250 or more to Mr. Perleman would be a “source of income” to Mr. Perleman, within the meaning of Section 87103(c), and Regulation 18703.3.  


�   See Section 87103(a) and (d).  “Business entity” is defined at Section 82005.  Economic interests in business entities are described at Regulation 18703.1.


�   Please bear in mind that the Commission is currently considering changes to the threshold standards established in Regulation 18705.3.  You may monitor the Commission’s progress on these amendments on the Commission’s website at www.fppc.ca.gov.





