October 4, 2000

Charisse L. Anderson

Senior Ethics Officer

Los Angeles County Metropolitan Transportation Authority

One Gateway Plaza

Los Angeles, California 90012-2952

Re:  Your Request for Informal Assistance

         Our File No. I-00-167

Dear Ms. Anderson:


This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).

FACTS


The Los Angeles County Metropolitan Transportation Authority (“MTA”) and the Public Services Transportation Corporation (“PSTC”) maintain centralized statement of economic interest records in the Ethics/Lobby Registration Department for every board member, pension investment board member, consultant, and designated employee.


You are the senior ethics officer in charge of the ethics and disclosure department at the MTA and the PSTC.  You attempt to keep your disclosure policy consistent with the requirements of both the Public Records Act and the Political Reform Act. 

To maintain disclosure policies consistent with the Political Reform Act, you seek guidance on the questions set forth below.  We are limiting our responses to the application of the Political Reform Act.  

QUESTIONS AND CONCLUSIONS
With respect to disclosure of statements of economic interest and other reports filed pursuant to the Political Reform Act, section 81008 provides as follows:  

   “(a)  Every report and statement filed pursuant to this title is a public record open for public inspection and reproduction during regular business hours, commencing as soon as practicable, but in any event not later than  the second business day following the day on which it was received.  No conditions whatsoever shall be imposed upon persons desiring to inspect or reproduce reports and statements filed under this title, nor shall any information or identification be required from such persons.  Copies shall be provided at a charge not to exceed ten cents ($0.10) per page.  In addition, the filing officer may charge a retrieval fee not to exceed five dollars ($5) per request for copies of reports and statements which are five or more years old.  A request for more than one report or statement or report and statement at the same time shall be considered a single request.”

* * *

You ask the following questions about disclosure of statements filed under the Political Reform Act:

1.  Are there any prior instances where a records request under section 81008 has been denied for safety concerns if someone has divulged their home address?

The FPPC is the records custodian for statements of economic interest filed by certain state and local officials.  Nothing in section 81008 authorizes a denial of records for safety concerns.  As discussed below, however, we have in several instances permitted individuals to amend their previously filed statements of economic interests, if they disclosed their home address on the forms, and a security issue subsequently arose for them.  

Public officials and designated employees who file statements of economic interest are, in most cases, not required to list their home address on their statement of economic interest (Form 700).  (Section 87206(f).)  On the cover page of the form, they may list their work address instead, and this is stated on the Form 700.  Responding to privacy concerns, you may emphasize to filers in your agency that they do not need to list their home address on the cover page.  In the letter that goes out to your board members and employees each spring with their annual statement of economic interests, you may recommend that they do not list their home addresses.  

If a particular employee is concerned about his or her home address being listed on forms filed for prior years, the employee may file amended forms deleting the home address.  The FPPC has authorized the following procedure to be used internally when a filer requests deletion of his or her home address for security reasons from a previously filed statement of economic interests:

(  Request the filer to submit a new cover page (not an amendment form) showing the desired address (work address).  Date stamp the new cover page when it is received by the filing officer.

(  Make a copy of the previously filed cover page and put the originally filed cover page in an envelope.  Write “NOT FOR PUBLIC USE” on the outside of the envelope.  Staple the envelope to the inside cover of the file.

(  Cover the home address on the copy of the previously filed cover page with white tape or correction fluid and attach it to the statement to indicate the date the statement was originally filed.  

(  Advise the filer that it is his or her responsibility to ensure that the address change has been made to copies filed with other agencies (if any).  

Your agency may follow a similar procedure.  

2.  Do provisions of the Political Reform Act prevail over conflicting provisions of the Public Records Act?  

The ethics department at the MTA and PSTC has normal procedures that it follows in responding to requests for documents under the California Public Records Act (Gov. Code §6250 et seq.).  The department requires that individuals must put their request for a document in writing.  The requestor must write their name on the request and list the documents they are requesting.  You ask whether you can follow the normal agency practice for requests for statements of economic interests, or whether you are required to have two separate procedures, one for statements of economic interests and lobbying documents, and one for other documents requested under the Public Records Act.

Section 81008 states that all reports and statements filed pursuant to the Act are public records open for public inspection and reproduction, and that “[n]o conditions whatsoever shall be imposed upon persons desiring to inspect or reproduce reports and statements filed under this title, nor shall any information or identification be required from such persons.”  Section 81008 permits members of the public to obtain reports and statements anonymously, so that they are not deterred from requesting particular reports or statements, out of fear that their request to see the document will be used against them by a government official or agency.  Requiring a requestor to provide his or her name, information or identification, contradicts the specific language of section 81008, and the policy of protecting the anonymity of requestors in viewing statements and reports filed under the Act.  We believe that the statute specifically treating disclosure of statements filed as public records under the Political Reform Act prevails over the more general provisions of the Public Records Act.  

In your agency procedures for handling requests for documents filed under the Political Reform Act, you should make clear that requestors are not required to identify themselves.  However, if requestors choose to identify themselves, i.e., by leaving their name and address so you can mail the documents to them, this would not offend section 81008.  

3.  Are there any known opinions, decisions or other actions where a court order was sought to prevent disclosure of information contained about an individual on a statement of economic interests under the Public Records Act exceptions?  

We are not aware of a court case where an individual has sought an order to prevent disclosure of information contained on his or her statement of economic interests under the Public Records Act exceptions.  However, the Act's provisions dealing with the disclosure of economic interests by public officials were upheld by the California Supreme Court against challenges that the required disclosure was unconstitutionally overbroad and a violation of officials' privacy rights in Hays v. Wood (1979) 25 Cal.3d 772, 160 Cal.Rptr. 102.  The court held that the Act's disclosure scheme was not overbroad, and that any infringements on the officials’ right to privacy or associational freedom was justified by the limited disclosure needed to prevent conflicts of interests.  In addition, in County of Nevada v. MacMillen (1974) 11 Cal.3d 662, 114 Cal.Rptr. 345, the California Supreme Court upheld a 1973 conflict-of-interest statute that was a predecessor to the Act.  The statute required financial disclosure by high-level elected officials and prohibited them from participating in governmental decisions about matters in which they had a financial interest.  In upholding the conflict-of-interest law in Nevada, the Supreme Court expressed its view that:  "neither the right to privacy, nor the right to seek and hold public office, must inevitably prevail over the right of the public to an honest and impartial government."  (Id. at 672.)

The Public Records Act gives members of the public the right to copy and inspect identifiable public records held by state or local government agencies, except the Legislature and the judicial branch.  The Public Records Act covers a broad category of documents – basically any writing (hard copy, print, computer disks, etc.) held by a government agency.  Exceptions are necessarily included in the statute exempting some documents from disclosure to protect the privacy of individuals and the confidentiality of ongoing agency investigations.  In contrast, the documents that persons are required to file under the Political Reform Act – statements of economic interests, campaign statements and lobbying statements – are specifically designed to provide public disclosure.  

4.  Can notice be given to all individuals for whom an inspection or reproduction request has been made?  

The Political Reform Act does not prohibit you from giving notice to an individual for whom an inspection or reproduction of records request has been made.  However, because under section 81008 you are not permitted to require any identification or information from persons requesting documents filed under the Political Reform Act, if the requestor has not provided their name, you obviously cannot notify the subject of the request about the identity of the requestor. 

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Sue Ellen Wooldridge

General Counsel

By:
Hyla P. Wagner

       
Senior Counsel, Legal Division
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� Government Code sections 81000 – 91015. Commission regulations appear at title 2, sections 18109 – 18996, of the California Code of Regulations.  Because you have requested general guidance about the Act’s disclosure provisions, we are providing you with informal assistance indicated by the file number prefix “I.”  Informal assistance does not provide the requestor with the immunity conferred by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3).) 	


�   Commission regulation 18740 provides that certain business information of an official may be exempted from disclosure if providing such information would violate a legally recognized privilege such as the attorney-client privilege or the physician-patient privilege.  





