September 27, 2000

Steven G. Churchwell

Livingston & Mattesich

1201 K Street, Suite 1100

Sacramento, California  95814-3938

 Re:  Your Request for Advice

         Our File No. A-00-170
Dear Mr. Churchwell:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION


Does Chapter 7, Article 4 of the Act place any restrictions on your ability to advise your client, Mr. Garofalo, or represent him before the Orange County District Attorney’s Office or the FPPC in an enforcement proceeding?  

CONCLUSION

The Act’s permanent ban in section 87401 prohibits a state official from representing a client for compensation before a court or state administrative agency in a proceeding if the official has participated in the same proceeding while in state service.  Because it is not a “request for a ruling or other determination,” or a “particular matter involving a specific party” and the agency, informal advice issued by the FPPC does not constitutes a “proceeding” under section 87400(c).  Therefore, your legal representation of Mr. Garofalo in an investigation or enforcement proceeding brought by the Orange County District Attorney or the FPPC’s enforcement division is not barred by section 87401 of the Act.  

Nor does the one-year ban of section 87406(d) on influencing your former agency’s rule-making or legislative action restrict your representation of Mr. Garofalo in an enforcement proceeding in this case.  

FACTS

You served as General Counsel for the Fair Political Practices Commission from September of 1993 through October of 1999.
  Your duties included supervision of the legal division and review of written advice letters issued by the legal division.

In September 1998, Huntington Beach City Attorney Gail Hutton requested conflict of interest advice on behalf of city council member Dave Garofalo.  In October 1998, the legal division issued an “informal” advice letter to Ms. Hutton, No. I-98-220, that dealt with disqualification caused by sources of income to Mr. Garofalo.  The letter was authored by then-Staff Counsel John Vergelli.
  

You have been retained by Mayor Garofalo, who would like advice concerning the disclosure and disqualification provisions of Chapter 7 of the Political Reform Act and other governmental ethics laws, including Government Code section 1090.  

The Orange County District Attorney announced in July of 2000 that his office will review Mr. Garofalo’s voting record as a council member and mayor, dating back to January 1995.  Therefore, it may become necessary for you to interact with that agency during its investigation.  If the Fair Political Practices Commission investigates Mr. Garofalo, you intend to represent him during that inquiry as well.  To your knowledge, no investigation of Mr. Garofalo had been commenced by the Orange County District Attorney’s Office or the FPPC at the time you were working at the Commission.  

You do not plan to seek verbal or written advice from the FPPC concerning the subject matter of any potential investigation.  Any future advice requests will continue to originate from the City Attorney’s Office, and you are aware that the FPPC does not issue advice if the agency has a pending enforcement action concerning the same matter.  

You ask whether the revolving door provisions of the Act place any restrictions on your ability to advise your client or represent him before the FPPC or other agencies in an enforcement proceeding.  

ANALYSIS

A.  Permanent Ban on Switching Sides in a Proceeding.  

The Act’s permanent ban on switching sides in a proceeding prohibits a former state administrative official from making an appearance to influence a judicial, quasi-judicial, or other proceeding in which the former state official participated and in which the State of California is a party.


Section 87401 provides:

   “No former state administrative official, after the termination of his or her employment or term of office, shall for compensation act as agent or attorney for, or otherwise represent, any other person (other than the State of California) before any court or state administrative agency or any officer or employee thereof by making any formal or informal appearance, or by making any oral or written communication with the intent to influence, in connection with any judicial, quasi-judicial or other proceeding if both of the following apply:

   (a)  The State of California is a party or has a direct and substantial interest.

   (b)  The proceeding is one in which the former state administrative official participated.”  

In addition, the former state official after leaving state service may not for compensation aid, advise, counsel, consult or assist in representing any other person (except the State of California) in any proceeding in which the official would be prohibited from appearing under section 87401.  (Section 87402.)  

Section 87400(c) defines "judicial, quasi-judicial or other proceeding" to include:

   "[A]ny proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties in any court or state administrative agency, including but not limited to any proceeding governed by Chapter 5 (commencing with Section 11500) of Division 3 of Title 2 of the Government Code [Administrative Adjudication]."  (Emphasis added.)

Under section 87400(c), a “proceeding” includes any particular matter involving a specific party or parties in a state administrative agency.  Proceedings that are regulatory or general in nature do not constitute a “proceeding” for purposes of section 87401 since there is no specific party involved.  (Chalfant Advice Letter, No. A-92-509.)  Sections 87401 and 87402 do not restrict an ex-employee’s ability to participate in new proceedings.  (Leslie Advice Letter, No. I-89-649.)  We regard as "new" a proceeding involving different parties, different properties, or different factual or legal issues from those considered in previous proceedings.  (Grimm Advice Letter, No. A-99-086.) 

A question presented by your request for advice is whether an informal written advice letter issued by the FPPC constitutes a “proceeding.”  The FPPC issues two types of advice, “formal” and “informal.”  The two are distinguishable in that for “formal” written advice the requestor must provide his or her name and position, and all material facts relevant to consideration of the question.  Formal written advice confers immunity on the requestor from an enforcement proceeding initiated by the Commission and is evidence of good faith conduct in other civil and criminal proceedings.
   In contrast, “informal” assistance, which may be by phone or written, is more general in nature, and is issued when a requestor does not provide all material facts necessary in consideration of his or her question, and does not confer immunity on the requestor.  (Regulation 18329.)

Section 83114 of the Act authorizes the Commission to issue Opinions and formal written advice, both of which can confer immunity on the requestor.  Regulation 18329 spells out the difference between formal written advice and informal assistance: 

   “(a)  The Commission will assist persons in complying with the Political Reform Act.  The Commission will make every reasonable effort to provide formal written advice pursuant to Government Code Section 83114(b) or informal assistance without unnecessary delay and in sufficient time to facilitate compliance with the Act.

   (b)  Formal Written Advice.

   (1) Formal written advice may be requested in writing pursuant to Government Code Section 83114(b) by any person whose duties under the Act are in question or by that person’s authorized representative.

   (2)  Requests for formal written advice will not be acted upon unless the following requirements are met:

   (A)  The name, title or position, and mailing address of the person whose duties are in question are provided.  In addition, if the request is submitted by an authorized representative, it shall contain a specific statement that such authorization has been made.  

   (B)  All the facts material to the consideration of the question or questions presented have been provided in a clear and concise manner.  

* * *

   (7)  Formal written advice provided pursuant to Government Code Section 83114(b) does not constitute an Opinion of the Commission issued pursuant to Government Code Section 83114(a) nor a declaration of policy by the Commission.  Formal written advice is the application of the law to a particular set of facts provided by the requestor.  While this advice may provide guidance to others, the immunity provided by Government Code Section 83114(b) is limited to the requestor and to the specific facts contained in the formal written advice.  

                                                 * * * 

   (c)  Informal Assistance.

   (1)  Informal assistance may be requested by any person whose duties under the Act are in question or by that person’s authorized representative.  In addition, informal assistance may be requested by any person with a duty to advise other persons relating to their duties or actions under the Act.  Informal assistance may also be requested by any agency whose members or employees are subject to the provisions of the Act.  

   (2)  Informal assistance may be requested or rendered orally or in writing.  

   (3)  Informal assistance rendered pursuant to this regulation does not provide the requestor with the immunity set forth in either Government Code Section 83114(a) or (b).”  

                                                 * * *


The Ordos Advice Letter, No. A-95-052, concluded that Commission Opinions are considered “proceedings” for purposes of the permanent ban, but that FPPC written advice letters do not constitute “proceedings” under section 87401, though that letter did not make a distinction between formal and informal written advice.  A request for informal assistance is a request for general information from the FPPC.  Each year, the FPPC provides thousands of requestors informal assistance by phone, and scores of requestors informal assistance in writing.  Informal assistance does not have legally binding consequences on the agency or the requestor.  It does not rise to the level of a “request for a ruling or other determination” by the agency, and is not a “particular matter involving a specific party” and the agency as defined in section 87400(c).  We therefore conclude that the FPPC’s issuance of informal advice, whether by phone or in writing, does not constitute a proceeding for purposes of section 87401.
  

Regulation 18741.1, adopted by the Commission in 1999, sets forth criteria for determining when the permanent ban on participating in the same proceeding applies.  

   “(a)  The prohibitions of Government Code Sections 87401 and 87402 apply to any state administrative official if all of the following criteria are met:

   (1)  The official has permanently left state service is on a leave of absence.

   (2)  The official is compensated, or promised compensation, for making an appearance or communication, or for aiding, advising, counseling, consulting, or assisting in representing another person, other than the State of California, in a judicial, quasi-judicial or other proceeding.  However, a payment made for necessary travel, meals, and accommodations received directly in connection with voluntary services are not prohibited or limited by this section.  

   (3)  The official makes an appearance or communication before any officer or employee of any state administrative agency for the purpose of influencing, as defined in 2 Cal. Code Regs. Section 18746.2, a judicial, quasi-judicial or other proceeding, including but not limited to any proceeding described in 2 Cal. Code Regs. Section 18202, subdivisions (a)(1)-(a)(7).

   (4)  The judicial, quasi-judicial or other proceeding includes any proceeding in which the official participated personally and substantially by making, participating in the making, or influencing of a governmental decision, as defined in 2 Cal. Code Regs. Sections 18702.1 – 18702.4, but excluding any proceeding involving the rendering of a legal advisory opinion not involving a specific party or parties.  Any supervisor is deemed to have participated in any proceeding which was ‘pending before,’ as defined in 2 Cal. Code Regs. Section 18438.2, subdivision (b), the official’s agency and which was under his or her supervisory authority.  

   (5)  The judicial, quasi-judicial or other proceeding is the same proceeding in which the official participated.”  (Emphasis added.) 

Applying the criteria in regulation 18741.1 to your facts, you are a former “state administrative official” who has permanently left the Fair Political Practices Commission.
    Our analysis stops under subdivision (2), because we concluded that informal written or phone advice issued by the FPPC does not constitute a “judicial, quasi-judicial, or other proceeding” under 87400(c).  Therefore, you are not barred by section 87401 from legal representation of Mr. Garofalo in the pending investigations or enforcement actions.
  We next turn to the one-year ban.  

2.  One-Year Ban on Influencing Administrative or Legislative Action or Contracts.

In addition to the permanent ban on switching sides in a proceeding, officials who leave state service are also subject to a one-year ban on influencing administrative or legislative action.  Government Code Section 87406(d)(1) states:

�  Government Code sections 81000 - 91015.  Commission regulations appear at Title 2, sections 18109 - 18996, of the California Code of Regulations. 


�  Accrued vacation extended your last day of employment until March 13, 2000.  Your one-year revolving door period began on that date.  





�   You state in your letter that you reviewed all of the 2,004 advice letters issued by the legal division during your tenure.  Under legal division procedure, however, you did not personally review certain letters that presented straightforward facts and application of existing precedent, or provided no advice.  Such letters were sent out by legal division staff after review by senior counsel.





�  A review of our files reveals that you did not personally review the Hutton Advice letter.  An informal advice letter, Hutton presented straightforward facts and application of existing precedent, and was sent out by legal division staff after review by senior counsel.  For purposes of the permanent ban, however, an official is generally deemed to have participated in proceedings under his or her direct supervisory authority.  (Regulation 18741.1.)


�   Section 83114(b) provides:  “[i]t shall be a complete defense in any enforcement proceeding initiated by the Commission, and evidence of good faith conduct in any other civil or criminal proceeding, if the requester, at least 21 working days prior to the alleged violation, requested written advice from the Commission in good faith, disclosed truthfully all the material facts, and committed the acts complained of either in reliance on the advice or because of the failure of the Commission to provide advice within 21 days of the request or such later extended time.”    





�  We are not required to reexamine the question here of whether the FPPC’s issuance of a formal written advice letter constitutes a proceeding under section 87400(c).  





�   Section 87400(b) defines a “state administrative official” to mean “every member, officer, employee or consultant of a state administrative agency who as part of his or her official responsibilities engages in any judicial, quasi-judicial or other proceeding in other than a purely clerical, secretarial or ministerial capacity.”  The FPPC is a state administrative agency under section 87400(a).  





�   In addition, in this case the policy behind the Act’s permanent ban on switching sides in a proceeding is in no way offended by your representation of Mr. Garofalo in an enforcement action subsequent to the legal division’s issuing an informal advice letter on his behalf two years ago.  There are no facts here to suggest you are using any case-specific expertise or knowledge that you gained while working at the FPPC to assist in your current representation of Mr. Garofalo.








