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September 8, 2000

Janice D. Magdich

Crabtree, Dyer et al.

2291 West March Lane

Suite B100

Stockton, California  95207

 Re:  Your Request for Advice

         Our File No. A-00-173
Dear Ms. Magdich:

This letter is in response to your request for advice on behalf of Michael P. Restuccia, regarding provisions of the Political Reform Act (the “Act”).
 

QUESTIONS

1. Is Mayor Restuccia disqualified from decisionmaking on annexation of the Spring Creek Oaks and Spring Creek Golf and Country Club properties?

2. Is Mayor Restuccia disqualified from decisionmaking on development of the Spring Creek Oaks property, if it is annexed to the city?   

CONCLUSIONS


Mayor Restuccia will be disqualified from any decision whose reasonably foreseeable financial effect on the value of his Country Club membership is $250 or more in any twelve month period. 

FACTS

Michael P. Restuccia is the mayor of the city of Ripon.  In his capacity as mayor, he will be called upon to make governmental decisions relating to annexation by the city of two parcels of real property totaling 32.45 acres, together known as the Spring Creek Oaks property.  If it is annexed to the city, Mayor Restuccia anticipates further decisions on development of this property. Title to the Spring Creek Oaks property is held by a partnership.  Mayor Restuccia and his wife and children have no right or interest in the partnership, or the underlying real property. However, Mayor Restuccia’s sister is married to one of the partners, who holds a 30 percent interest in the partnership.  Neither his sister nor his brother-in-law has been a source of income to Mayor Restuccia or his wife or children, aside from customary Christmas and birthday gifts.  His sister, brother-in-law, and one other partner made contributions to the Mayor’s election campaign three years ago. 

State law provides that property annexed to a municipality must be contiguous to existing city limits.  The Spring Creek Oaks property is not contiguous to the present city limits, and it will therefore be necessary for the city to annex the intervening property, which is known as the Spring Creek Golf and Country Club.  The Country Club, which owns the land, is organized as a nonprofit public benefit corporation, with about 400 members, including Mayor Restuccia.  Mayor Restuccia’s membership is freely transferable at fair market value.  

To encourage the Country Club’s board of directors to accept annexation to the city,     the developer of the Spring Creek Oaks property will deed land to the Country Club for use as    a parking facility, and will exchange certain small parcels of land with the Country Club to  “square up” the Country club’s property, enabling it to broaden certain fairways and otherwise improve the layout of the golf course.  As presently contemplated, a single annexation application will be presented to the city, calling for simultaneous annexation of the Country Club and Spring Creek Oaks properties.  After annexation, the Spring Creek Oaks property will be developed, including portions of the property immediately adjacent to the Country Club.





       ANALYSIS

The Act’s conflict of interest rules prohibit a public official from making, participating in making, or in any way using his or her official position to influence a governmental decision in which the official has a “financial interest.”  (Section 87100.)   Section 87103 provides that a public official has a financial interest within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect 

on the public generally, on the official, a member of his or her immediate family, or on any of the economic interests described in the statute, as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of $1,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $1,000 or more (Section 87103(b); Regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $250 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $300 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4)

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family—this is known as the “personal financial effects” rule (Section 87103; Regulation 18703.5).

Regulation 18700(b) sets forth in detail the factors that must be shown to establish under Sections 87100 and 87103 that a public official has a conflict of interest in a particular decision.  

Mayor Restuccia is undoubtedly a public official governed by Section 87100.  (Regulations 18700(b)(1), 18701.).  Your account of the facts presupposes that Mayor Restuccia will make, participate in making, or could use his official position to influence governmental decisions relating to annexation of property to the city, and subsequent development of portions of that property.  (Regulations 18700(b)(2), 18702.)  Your questions begin at the next point in the analysis, whether Mayor Restuccia has economic interests involved in these decisions. 

The facts you describe in your request for advice suggest that Mayor Restuccia might have economic interests growing out of the Spring Creek Oaks property, or the Spring Creek Golf and Country Club, or both.  The Spring Creek Oaks property is owned by a partnership in which, according to your account, neither Mayor Restuccia nor any member of his immediate family has any ownership, investment, or other economic interest.   Mayor Restuccia’s married sister and her husband do have an economic interest in the partnership that owns the Spring Creek Oaks property, but they are not members of Mayor Restuccia’s immediate family, as defined under Section 82029, so their interests are not attributed to Mayor Restuccia.  

You report that his sister and brother-in-law were not sources of income to Mayor Restuccia, as defined by Regulation 18703.3(a).  Campaign contributions are excluded from the Act’s definition of “income” (Section 82030(b)(1)), and the contributions you mention were in any event made more than twelve months ago.  Christmas and birthday gifts from a sister and brother-in-law are excluded from the Act’s definition of “gift,” so they are not “sources of gifts” to Mayor Restuccia within the meaning of the Act.  (Section 82028(b)(3).)  Campaign contributions are likewise excluded from the definition of “gift.”  (Section 82028(b)(4).)  In short, we conclude from your account of the facts that Mayor Restuccia has no direct or indirect economic interest in the Spring Creek Oaks property, in the partnership that owns the property, or in any of its partners, including Mayor Restuccia’s sister and brother-in-law. 

Mayor Restuccia does, however, have an economic interest in the Country Club.  There is a long line of FPPC advice letters concerning country club memberships and conflicts of interest. If the country club is a business entity and the public official’s membership (an equity interest exceeding $1,000 in value) can be sold for a profit or loss, we have advised that the membership is an investment interest in the business entity.  (Strauss Advice Letter, No. I-90-654; Hentschke Advice Letter, No. I-91-445; Greenwell Advice Letter, No. A-97-543.)  

If the country club is a nonprofit organization, it cannot be classified as a “business entity.”  (Section 82005.)  But an official’s marketable membership in a country club organized as a not-for-profit corporation is a potentially disqualifying personal asset.  (Vickers Advice Letter, No. I-89-575; Martyn Advice Letter, No. A-97-378, Norman Adviec Letter, No. A-99-308.)  Because Mayor Restuccia’s membership in the Country Club has value and is freely transferable on the open market, it is an “asset” within the meaning of the “personal financial effects” rule. (Section 87103; Regulation 18703.5).    

After identifying the official’s economic interests, we ask if those interests are directly or indirectly involved in the governmental decisions at issue.  The answer is simple when the only economic interest identified is the official’s interest in his or her personal finances.  Regulation 18704.5 provides that a public official is deemed to be directly involved in a governmental decision if the decision will have any personal financial effect on the official or on members of the official’s immediate family.  However, a “personal financial effect” on an official is only “material” within the meaning of Section 87103 if it amounts to $250 or more in any twelve month period.  (Regulation 18705.5.)  A financial effect is “reasonably foreseeable” if it is “substantially likely.” (Regulation 18706.)   A mere possibility that an effect will occur does not make it “reasonably foreseeable” within the meaning of the Act.  

Therefore, if some effect on the value of the membership is foreseeable, Mayor Restuccia’s economic interest is directly involved in the annexation decision and, if the foreseeable effect on the value of the membership is $250 or more over any twelve month period, then Mayor Restuccia has a disqualifying financial interest in the decision.  The Commission cannot make a fact-based determination on the foreseeable effects of the annexation decision on the fair market value of Mayor Restuccia’s membership.  Mayor Restuccia will have to take reasonable measures to gather the pertinent facts – including the effects of any land exchanges associated with the annexation – and reach his own conclusion on this central point. 

The analysis is the same for subsequent development decisions.  If a decision on any particular step in the development process has foreseeable financial effects on Mayor Restuccia’s membership, that asset is directly involved in the decision.  If the foreseeable effects meet or exceed the $250 materiality threshold, Mayor Restuccia will have a disqualifying financial interest in that decision.  While Mayor Restuccia bears the ultimate responsibility for gauging foreseeable effects on his personal assets, he may be able to secure assistance from knowledgeable persons on whose expertise he may reasonably rely.  Since we do not know the details of the decisions that will be required under the the development plan, we can offer no more explicit guidance on their foreseeable effects.

Finally, notwithstanding an apparent conflict of interest, under certain limited circumstances a public official may still participate in a decision.  If the reasonably foreseeable effect of a decision on the official’s economic interest is indistinguishable from foreseeable effects on the public generally (Regulations18700(7) and 18707)), or if the official is legally required to participate in the decision (within the meaning of Regulations 18700(8) and 18708), participation in the decision would not violate the Act.   (Sections 87100, 87103, 87108.)  Your account of the facts does not suggest that either of these exceptions would be applicable to Mayor Restuccia.

If you have any further questions on this matter, please contact me at (916) 322-5660.

Sincerely,

Luisa Menchaca

Assistant General Counsel

By:
Lawrence T. Woodlock

       
Senior Commission Counsel, Legal Division
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�  Government Code Sections 81000 - 91015.  Commission regulations appear at Title 2, Sections 18109 - 18996, of the California Code of Regulations. 


�  An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)   “Immediate family” is defined at Section 82029 as an official’s spouse and dependent children.





