





September 6, 2000

Colleen C. O’Harra

City Councilmember, City of Oceanside

Greenman, Lacy, Klein, O’Harra & Heffron

900 Pier View Way

Oceanside, California 92049

 Re:  Your Request for Advice

         Our File No. A-00-174

Dear Councilmember O’Harra:


This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act.
  You are seeking reconsideration of the Hentschke Advice Letter, No. A-97-567 and the Bennett Advice Letter, No. A-99-307.  You are basing your request on new facts, and you have clarified facts upon which these letters relied.
  Please note that the analysis in this letter does not evaluate any conduct that has already taken place.  (Reg. 18329(b)(8)(A).)

QUESTIONS


Your husband works for a real estate agency (“Lee & Associates”) that does business in the city’s redevelopment area.  Your husband also has a client (“Somerset Development Company”) that owns property in the redevelopment area.

1. Do you have a conflict of interest in a decision approving the construction of a theater in the redevelopment area (OliverMcMillan project) based on your economic interest in Lee & Associates?

2. Do you have a conflict of interest in the OliverMcMillan decision based on your economic interest in Somerset Development Company?

3. Do you have a conflict of interest in a decision approving a large-scale luxury resort hotel in the redevelopment area (Manchester project) based on your economic interest in Lee & Associates?

4. Do you have a conflict of interest in the Manchester decision based on your economic interest in Somerset Development Company?

CONCLUSION

1. You will not have a conflict of interest in the decision to approve the construction of the theater unless it is reasonably foreseeable that the decision will increase Lee & Associates’ annual gross revenue by $10,000 or more.

2. You will not have a conflict of interest in the decision to approve the construction of the theater unless it is reasonably foreseeable that the decision will increase the fair market value of Somerset’s property by $10,000 or more.

3. You will not have a conflict of interest in the decision to approve the construction of the luxury resort hotel unless it is reasonably foreseeable that the decision will increase Lee & Associates’ annual gross revenue by $10,000 or more.

4. You will not have a conflict of interest in the decision to approve the construction of the luxury resort hotel unless it is reasonably foreseeable that the decision will increase the fair market value of Somerset’s property by $10,000 or more.

FACTS


You are a member of the Oceanside City Council.  The entire city council sits as the Oceanside Community Development Commission.  Two separate and independent projects are currently pending before the development commission.  The first project (“Manchester project”) involves the development of a luxury resort hotel with 500 rooms in twin 12-story towers, including a separate conference/ballroom facility, and accessory retail shops.  The gross area of the project is approximately six city blocks.


The second project is the OliverMcMillan project, a 16-screen theater complex on two blocks with accompanying restaurant and retail space.  Both projects require the development commission’s approval of land use permits and development agreements.


Your spouse works for and has an investment interest of $1,000 or more in a real estate firm (“Lee & Associates”) that does business in the redevelopment area.  Your spouse’s interest in the firm used to be 10 percent or more before April 1, 2000, but his interest is now less than 10 percent.

Your spouse is also a limited partner in Lee & Associates Venture Capital Partnership NSDC.  His investment interest in the partnership is worth $1,000 or more.  The limited partnership has more than 100 limited partners.  It funded the opening of Lee & Associates in Carlsbad.  It does not have an ownership interest in Lee & Associates, but receives 6 percent of the gross annual income of that business.

Clarified Facts 

A previous request for advice stated that your spouse had a client who owned property in the redevelopment area.  The client was an individual whose name was Richard Cicoletti.  According to your new request for advice, the client is not an individual, but is a business entity, the Somerset Development Company (“Somerset”).  Somerset, rather than Mr. Cicoletti, owns the property in the redevelopment area that is between 300 and 2,500 feet from the OliverMcMillan project.  Somerset paid your spouse its final commission in October 1999.  Your spouse does not have any other clients who own property in the redevelopment area.  In addition, no other clients who paid income to Lee & Associates before April 1, 2000, own property in the redevelopment area.

New Facts

On July 28, 2000, you received a legal opinion from Leo Sullivan regarding whether you had a conflict of interest in the redevelopment decisions based upon your spouse’s business interests.  In that opinion, your attorney advised you that the redevelopment decisions would not materially affect Lee & Associates.  The letter stated as follows:

  “Lee & Associates earned $16,517 in gross income from clients whose properties were within redevelopment agency boundaries in 1999.  For a decision Commissioner O’Harra participates in to be material as to Lee & Associates, the company’s commission income from that area would have to increase by $10,000 in a one year period, a sixty percent increase.  Because Lee & Associates’ commissions are directly proportional to property values, assuming a similar amount of work from listings in the jurisdiction in the next twelve months, the property values in the redevelopment area would also have to increase by about sixty percent in a one year period in order to have this effect.”


The legal opinion was ambiguous as to whether a decision regarding the OliverMcMillan would affect the fair market value of Somerset’s property by $10,000, but that even if it did, the effect of the decision would not be distinguishable from the effect on other properties in the redevelopment area.  As to the Manchester project, the legal opinion concluded that because of the distance between the Manchester project and the Somerset property, it is not reasonably foreseeable that the decision would have a material financial effect on the Somerset property.

ANALYSIS

A.  Conflict-of-Interest Prohibition
A public official may not make, participate in making, or in any way attempt to use his or her official position to influence a governmental decision in which the official knows, or has reason to know, that he or she has a financial interest.  (Section 87100.)  The Commission has developed an eight-step approach for determining whether an individual has a disqualifying financial interest in a decision.  (Reg. 18700(b).)

1. Are you a public official?
As a member of the Oceanside City Council and the Oceanside Community Development Commission, you are a public official as defined by the Act.  (Section 82048; Reg. 18701.)

2. Does the prohibition apply to your activities?

The prohibition applies when a public official makes, participates in making, or attempts to use his or her official position to influence a governmental decision.  (Section 87100.)  By voting on a conditional use permit or development agreement, you will be “making a governmental decision” and you will therefore be engaging in activity regulated by the Act.  (Reg. 18702.1.)
3. What are your economic interests?

A public official has a disqualifying financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official,
 or on the following enumerated economic interests:

(1) Any business entity in which the official has a direct or indirect investment worth $1,000 or more.  (Section 87103(a).)

(2) Any real property in which the official has a direct or indirect interest worth $1,000 or more.  (Section 87103(b).)

(3) Any source of income of $250 or more provided to the official within 12 months before the decision.  (Section 87103(c).)

(4)  Any business entity in which the official is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d).)

(5)  Any donor of gifts worth $300 or more provided to the official within 12 months before the decision.  (Section 87103(e).)

Under Section 87103(a), an official’s investment interests include the investment interests of his or her spouse.  In addition, an official has a community property interest, or 50 percent interest, in the income of his or her spouse.  (Section 82030(a).)  Therefore, you have an economic interest in your spouse’s investments and in 50 percent of his income.

The commission income that a real estate agent receives from real estate sales is attributed to the following sources:  (1) the broker and brokerage business entity under whose auspices the agent works; (2) the person the agent represents in the transaction; and (3) anyone who receives a finder’s fee or other referral fee, or who makes a referral by contractual arrangement.  (Reg. 18703.3(c)(3)(C).)

Under your facts, you have two relevant economic interests.  First, you have an indirect investment interest in Lee & Associates worth $1,000 or more.
  (Section 87103(a).)  In addition, you have a community property interest in your spouse’s commission income that is attributable to Somerset and totals $500 or more during the last 12 months.  (Section 87103(c).)

Once a public official identifies all relevant economic interests, the official must evaluate whether it is reasonably foreseeable that the decision will have a material financial effect on one or more of those economic interests.  This determination takes three steps, which we discuss as Steps 4, 5 and 6.  First, the official must determine whether the economic interest will be involved directly or indirectly in the decision.  (Reg. 18700(b)(4).)  Based upon the degree of involvement, the official must then find the applicable materiality standard set forth in Commission regulations.  (Reg. 18700(b)(5).)  After finding the applicable materiality standard, the official must then decide whether it is reasonably foreseeable that the financial effect of the decision will meet the standard.  (Reg. 18700(b)(6).)

4. Is the economic interest directly or indirectly involved in the decision?
�  See Government Code Sections 81000-91015.  Commission regulations appear at California Code of Regulations, Title 2, Sections 18109-18996.





�  This letter supersedes both the Hentschke Advice Letter, No. A-97-567 and the Bennett Advice Letter, No. A-99-307 to the extent that they conflict with the advice in this letter.  The legal analysis in both letters is still correct.  However, you have presented a new set of facts that are significantly different from the facts that were presented on your behalf in the previous letters.  This letter is based on the new facts that you have provided.


�  For purposes of Section 87103, a decision will have a financial effect “on the official” if the decision affects his or her personal expenses, income, assets, or liabilities, or those of his or her immediate family.  (Reg. 18703.5.)  We call this the “personal financial effect rule.”  The rule does not appear to apply to your facts.


�  You also have an indirect investment interest in Lee & Associates Venture Capital Partnership.  The limited partnership shares profits with Lee & Associates.  Therefore, our conflict analysis for Lee & Associates will also apply to the limited partnership.





