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August 24, 2000

Honorable Mike Martini

City Councilmember

City of Santa Rosa

100 Santa Rosa Avenue

Post Office Box 1678

Santa Rosa, CA  95402-1678

Re:  Your Request for Advice

Our File No. A-00-186

Dear Councilmember Martini:

This letter is in response to your request for advice regarding your duties as a Santa Rosa City Counclmember under the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 

QUESTION
May you participate in the Santa Rosa City Council’s consideration of a proposal to have the City of Santa Rosa contribute $91,000 to Sonoma County’s tourism promotion program?

CONCLUSION
You may participate in the city council’s decisions with respect to contributing funds to the Sonoma County tourism program because the foreseeable financial effect from the decision on your economic interests will not be material.

FACTS
You provide the following facts:

1.  Business Interests.

“I own 9.2 percent of the shares of Taft Street, Inc.  Taft Street, Inc. is a California S corporation which produces and sells wine through a national distributor.  Taft Street, Inc. also operates a tasting room located in the unincorporated area of Sonoma County.  The value of my shares in the corporation is greater than $1,000.   The gross revenue of the corporation is approximately $3 million per year.  The gross revenue of the tasting room is approximately $120,000 for the calendar year 1999.  I receive a salary from the corporation which is greater than $250 per year.”

2.  Tourist Promotion Program Operated by the County of      Sonoma.

“The County of Sonoma has established a program to promote tourism throughout Sonoma County.  The annual budget of this program established by the County is approximately $1.6 million per year.  Sonoma County has requested that the City of Santa Rosa contribute to this program in the amount of $91,000.  This matter has come to the Council for approval and after being advised that there could be a possible conflict and that I should seek an opinion from the Fair Political Practices Commission, I have abstained.  However, in order to address this issue at future meetings, I request the analysis and conclusion of the Commission.”

3.  Effect of Tourist Promotion on Revenues.

“It is extremely difficult for me to estimate the effect on the gross revenues of my business because of general promotional advertising done by the County of Sonoma.  In an attempt to estimate this effect, I have taken the following steps:  First, I contacted the California Division of Tourism in order to determine whether any studies had been done regarding the effect of promotion on existing businesses.  I learned that based on studies that that agency has conducted, it is estimated that each dollar spent to promote tourism on a statewide basis returns $229 to the state’s economy.  Using that number I multiplied the $91,000 approved by the Santa Rosa City Council as a contribution to promoting tourism in Sonoma County by 229 and arrived at a figure of approximately $21 million.  I then consulted with the Sonoma County Tourism Program and ascertained that their studies indicate that 17 percent of the tourist dollars spent in Sonoma County are spent for eating and drinking.  I also ascertained that there are approximately 200 wineries in Sonoma County and approximately 2,000 restaurants, all of which would participate to some degree in money spent for eating and drinking.” 

“Based on this information, I calculated that of the $21 million increase in tourist spending which might foreseeably result from the City’s $91,000 investment, the 17 percent attributable to food and beverage consumption would result in a $3,570,000 increase to that industry.  Ignoring for the moment that restaurants would appear to benefit far more substantially than wineries from this amount, I simply determined that wineries are approximately nine percent of the businesses in the food and beverage industry and thus would participate in an increased revenue of $321,300.  I then divided this amount by the 200 wineries in Sonoma County and arrived at the figure of $1,606.50 which would be my winery’s share of the increased revenue to be expected as a result of the increased tourist revenues generated by the City’s investment in the countywide tourism program operated by the County of Sonoma.”

“I realize that there are a number of uncertainties and rough  approximations involved in this computation, but it is at least an attempt to quantify the effect on my business, and there does not appear to be any more accurate information which can be obtained from either the state tourism office or the Sonoma County promotional program.”

ANALYSIS
Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  In order to determine whether the prohibition in section 87100 applies to a given decision, Regulation 18700 provides the following eight-step analysis.

Step One: Are you a “public official” within the meaning of the rules?
You state that you are a city councilmember in Santa Rosa.  As a city councilmember, you are a “member, officer, employee, or consultant of a state or local government agency” and, therefore, are a “public official” subject to the conflict-of-interest provisions of the Act.  (Section 82048; Regulation 18701(a).)

Step Two: Are you making, participating in making, or influencing a governmental decision?
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Reg. 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Reg. 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Reg. 18702.3.)  

You specifically ask about whether you may vote in a decision of the Santa Rosa City Council to contribute funds to the countywide tourism program established by Sonoma County.  The deliberation and vote is considered making and participating in making a governmental decision.

Step Three: What is your economic interest — the possible source of a financial conflict of interest?
Under Section 87103 of the Act, there are six different types of economic interests that may result in a conflict of interest for a public official:

1. A public official has an economic interest in a business entity where the public official has a direct or indirect investment of $1,000 or more in the business entity.  (Section 87103(a);  Reg. 18703.1(a).)

2. A public official has an economic interest in a business entity where the public official is in any of several business relationships specified in Regulation 18703.1(b) through (e).  (Section 87103(d);  Reg. 18703.1.)

3. A public official has an economic interest in any real property in which the public official has a direct or indirect interest worth $1,000 or more in fair market value.  (Section 87103(b);  Reg. 18703.2.)

4. A public official has an economic interest in any person from whom he/she has received income aggregating $250 within 12 months prior to the time when the relevant governmental decision is made.  (Section 87103(c); Reg. 18703.3.)

5. A public official has an economic interest in any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating $300 or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  (Section 87103(e); Reg. 18703.4.) 

6. A public official has an economic interest under the “personal financial effect” rule provided by Regulation 18703.5.  In particular, a governmental decision has a personal financial effect on a public official if the decision will result in the personal expenses, income, assets, or liabilities of the official or his or her immediate family increasing or decreasing.  (Section 87103; Reg. 18703.5.)

A public official will have a conflict under the Act only if he or she possesses one of these disqualifying economic interests provided by Regulations 18703 through 18703.5.

You have described three economic interests recognized under the conflict-of-interest provisions of the Act.  First, you have an investment interest in a business entity (Taft Street, Inc.) valued at $1,000 or more.  (Section 87103(a);  Reg. 18703.1(a).)  Second, you are an employee of the business entity.  (Section 87103(d);  Reg. 18703.1(b).)  Third, this business is also a source of income to you of $250 or more.  (Section 87103(c);  Reg. 18703.3(a).)

Step Four: Are your economic interests directly or indirectly involved in the decision?

A business entity, such as Taft Street, Inc., is directly involved in a decision when it either initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  (Reg. 18704.1(a)(1).) A business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial, or revocation of any license, permit, or other entitlement to, or contract with, the business entity. (Reg. 18704.1(a)(2).)  Under your facts, Taft Street, Inc. is not directly involved in the decision to donate city funds to the county tourism program.  
Step Five: Will the financial effect of the decision on your economic interest be material?

You have identified Taft Street, Inc. as a small business; as such, Taft Street, Inc. is subject to the materiality standard set forth in Regulation 18705.1(b)(7).  That subdivision provides that the financial effects of a governmental decision are material if it is reasonably foreseeable that any of the following are true as a result of the decision: 

“(A) The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or 

“(B) The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or 

“(C) The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.” 

Step Six: Is the material financial effect of the decision on your economic interests reasonably foreseeable?

As used here, “reasonably foreseeable” means “substantially likely.”  (Reg. 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made is highly situation-specific.  A financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable. 

You state that it is reasonably foreseeable that the city council’s decision will have a financial effect on Taft Street, Inc.  However, you also state that the reasonably foreseeable financial effect on Taft Street, Inc.’s gross revenue will be approximately $1,600 per year, far less than the $10,000 threshold in the regulation.  Further, there are no foreseeable financial effects on the expenses, assets or liabilities of the business resulting from the tourism decision.  Thus, the foreseeable financial effect is not material and you will not have a conflict of interest in the decision.

We have not gone on to analyze the latter two steps (step seven is whether the reasonably foreseeable and material financial effect on your economic interests is distinguishable from the effect on the public generally, and step eight is whether you are legally required to participate in the decision).  Since you do not have a conflict of interest after considering the first six steps in the analysis, it is not necessary to consider these final steps.  

If you have any other questions regarding this matter, please feel free to contact me at 

(916) 322-5660.

Sincerely,

Luisa Menchaca

Assistant General Counsel

By:
John W. Wallace

       
Senior Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. 





