




September 5, 2000

Katherine J. Hart

Deputy City Attorney, City of Pittsburg

Woods & Daube LLP

465 First Street West, Suite 200

Sonoma, California 95476-6600

 Re:
Your Request for Advice

Our File No. A-00-189
Dear Ms. Hart:


This letter is in response to your request for advice on behalf of Pittsburg City Councilmember/Pittsburg Power Company Director Federal Glover regarding the  conflict-of-interest provisions of the Political Reform Act (“Act”).

QUESTION


Councilmember Glover works for the Dow Chemical Company, which owns and leases property in the city.  Does he have a conflict of interest in the decision to condemn property and grant an easement or franchise to the business entity that is leasing Dow’s property?

CONCLUSION


No.  Councilmember Glover does not have a conflict of interest in the decision.  It is not reasonably foreseeable that the decision will have a material financial effect on Dow’s gross revenues or expenses.

FACTS


Federal Glover is a salaried employee of the Dow Chemical Company (“Dow”).  He is also a member of the Pittsburg City Council and the Board of Directors of the Pittsburg Power Company (“PPC”), a joint powers authority.  The city formed the PPC to operate as a municipal utility.  The five members of the city council sit as the board of the directors of the PPC.


Dow is listed on the New York Stock Exchange and is a Fortune 500 company.  Dow owns an unimproved 20-acre parcel (the “Property”) located in the boundaries of the city.  Dow entered into an agreement to lease the Property to Calpine Construction Finance Company, LP, an affiliate of Calpine Corporation (“Calpine”), on April 13, 2000, for $180,000 per year for a term of 50 years.  The rent will be adjusted annually to reflect increases in the Consumer Price Index (“CPI”).  Calpine and its co-developer, Bechtel Enterprises Holdings, Inc. (“Bechtel”) plan to construct and operate a natural gas power plant on the Property through an entity called, the Delta Energy Center, LLC.

In order to complete the project, Calpine and Bechtel will need to construct a transmission line (“T-Line”) from the Property to the Pacific Gas and Electric Company Pittsburg Substation.  Calpine and Bechtel do not currently have all interests in real property that they need to construct and operate the T-Line.  Therefore, the PPC has agreed to cooperate with Calpine to obtain all interests in real property necessary for the construction, installation, operation and maintenance of the T-Line.  If Calpine and Bechtel cannot acquire such interests, the PPC or the city might do so through condemnation proceedings.

If the PPC uses condemnation proceedings to acquire all necessary interests in real property, the city council must approve the condemnation action.  In addition, the city council would also need to approve any grants of easements or franchises to Calpine and Bechtel for the T-Line.  It is anticipated that the T-Line will be constructed over a portion of the Property.  But it is not contemplated that any interest in the property will need to be condemned.  That is because under the lease agreement, Dow is obligated to grant an easement to Calpine and Bechtel over a portion of the Property for this purpose without payment of any additional consideration.

You have enclosed part of the lease agreement and declarations from Curt Hildebrand, Vice President of Project Development at Calpine Corporation, and Douglas W. Buchanan, Vice President of the Delta Energy Center, verifying the facts set forth in your request.  According to these sources, if Calpine terminates the lease under one of the conditions in the agreement, Dow would lose $180,000 in rental income per year.  In addition, Dow’s expenses, such as real estate taxes and property insurance, would increase by a maximum of $25,000 per year.

ANALYSIS

A public official may not make, participate in making, or in any way attempt to use his or her official position to influence a governmental decision in which the official knows, or has reason to know, that he or she has a financial interest.  (Section 87100.)  The Commission has developed an eight-step approach for determining whether an individual has a disqualifying financial interest in a decision.
  (Regulation 18700(b).)

1.  Public Official
The conflict-of-interest prohibition only applies to public officials.  (Section 87100.)  As a member of the city council and the joint powers authority, Mr. Glover is a public official subject to the prohibition.  (Section 82048; Regulation 18701.)

2.  Conduct Covered
The prohibition covers specific conduct:  making, participating in making, or attempting to use one’s official position to influence a governmental decision.  (Section 87100.)  Voting on whether to condemn property or to grant an easement or franchise is “making a governmental decision” and is therefore regulated by the Act.  (Regulation 18702.1(a)(3).)

3.  Identifying Relevant Economic Interests

A public official has a disqualifying financial interest in a decision when it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official,
 or on the following enumerated economic interests:

(1) Any business entity in which the official has a direct or indirect investment

worth $1,000 or more.  (Section 87103(a).)

(2) Any real property in which the official has a direct or indirect interest worth

$1,000 or more.  (Section 87103(b).)

(3) Any source of income of $250 or more provided to the official within 12 months before the decision.  (Section 87103(c).)

(4) Any business entity in which the official is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d).)

(5) Any donor of gifts worth $300 or more provided to the official within 12 months before the decision.  (Section 87103(e).)


Mr. Glover has an economic interest in Dow.  He is a salaried employee of Dow and Dow is a source of income to him of $250 or more.  (Section 87103(c) and (d).)  You have not described any other economic interests that may cause a conflict of interest for Councilmember Glover. 

After identifying his or her relevant economic interests, a public official must evaluate whether it is reasonably foreseeable that the decision will have a material financial effect on one or more of those economic interests.  This determination takes three steps, which we discuss below as Steps 4, 5 and 6.  First, the official must determine whether the economic interest will be involved directly or indirectly in the decision.  (Reg. 18700(b)(4).)  Then, based on the type of involvement, the official must find the applicable materiality standard set forth in Commission regulations.  (Reg. 18700(b)(5).)  Once the official finds the applicable materiality standard, he or she must decide whether it is reasonably foreseeable that the standard will be met as a result of the decision.  (Reg. 18700(b)(6).)

4.  Direct or Indirect Involvement
A person, including a business entity, is directly involved in a governmental decision if the person initiates or is a named party in the decision.  (Reg. 18704.1(a)(2).)  In addition, a person is directly involved in a governmental decision when it involves a contract, license, or permit with, or other entitlement to, that person.  (Ibid.)  When a person is not directly involved in a decision, that person is indirectly involved for purposes of finding the applicable materiality standard.  (Reg. 18704.1(b).)

Dow is the owner of the Property on which Dow’s tenant, Calpine, plans to build a power plant that will need a T-Line.  Nevertheless, Dow did not initiate and is not a named party in the decision to condemn property for the T-Line, or the decision to grant easements or franchises to Calpine.  In addition, these decisions do not involve a contract, license, or permit with, or other entitlement to, Dow.  Therefore, Dow is indirectly involved in these decisions even though Dow owns the Property that will house the power plant.

5.  Applicable Materiality Standard

Commission Regulation 18705.1 sets forth the materiality standard for business entities that are indirectly involved in a governmental decision, including those that are a source of income to the public official.
  (Reg. 18705.3(b)(1).)  These standards vary according to the size of the business entity.  The bigger the business, the greater the monetary impact must be for the effect to be material.


Dow is a Fortune 500 Company and is listed on the New York Stock Exchange.  For a business of that size, the effect of a decision is material if the decision will increase or decrease the company’s:  (1) gross revenues by $1,000,000 in a fiscal year, 

(2) expenses by $250,000 in a fiscal year, or (3) value of assets or liabilities by $1,000,000.  (Reg. 18705.1(b)(1).) 

6.  Foreseeability
A material financial effect is reasonably foreseeable if it is substantially likely to occur.  (Regulation 18706.)  A material financial effect need not be a certainty, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)

Knowing the standards for materiality and foreseeability, the question is whether it is substantially likely that the decision to condemn property and grant easements or franchises to Calpine and Bechtel will increase or decrease Dow’s:  (1) gross revenues by $1,000,000 in a fiscal year, (2) expenses by $250,000 in a fiscal year, or (3) value of assets or liabilities by $1,000,000.

Calpine’s lease payments to Dow are fixed under a 50-year lease.  Therefore, if Calpine and Bechtel succeed in obtaining the real estate rights necessary to construct and operate a T-Line, Dow will not be financially affected.  On the other hand, if Calpine and Bechtel cannot build the T-Line, then they may stop construction on the power plant and Calpine might terminate its lease to the Property.  If this occurs, Dow would lose $180,000 in rental income per year (as adjusted by any increase in the CPI) and would incur expenses totaling $25,000 per year.  These results, however, would not meet the thresholds set forth in the applicable materiality standard.  As such, Councilmember Glover will not have a conflict of interest in the decision to condemn property and grant an easement or franchise to Calpine and Bechtel for the T-Line.


If you have any questions about this letter, please contact me at (916) 322-5660.






Sincerely,






Luisa Menchaca






Assistant General Counsel

�  See Government Code Sections 81000-91015.  Commission regulations appear at California Code of Regulations, Title 2, Sections 18109-18996.





�  Steps 7 and 8 are exceptions that a public official may review if he or she has a conflict of interest in the decision.  They are not relevant here.





�  A decision will have a financial effect “on the official,” within the meaning of Section 87103, if the decision will increase or decrease the official’s personal expenses, income, assets, or liabilities, or those of his or her immediate family.  (Reg. 18703.5.)  We call this the “personal financial effect” rule.   The decision to condemn property does not appear to have any financial effect on Mr. Glover’s personal finances under your facts. 


�  The materiality standard in Regulation 18705.3(c), otherwise known as the “nexus test,” does not appear to apply to your facts. 





