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           December 27, 2000

Steven B. Quintanilla, General Legal Counsel

Palm Springs Cemetery District

Sabo & Green, a Limited Liability Partnership 

35-325 Date Palm Drive, Suite 232

Cathedral City, CA 92234

Re:
Your Request for Advice


Our File No.   A–00-196

Dear Mr. Quintanilla:


This letter is in response to your request for advice, made on behalf of Lenny Pepper, regarding provisions of the Political Reform Act (“the Act”).

QUESTION

Is Lenny Pepper disqualified from decisionmaking on Da Vall Center’s proposed development of real property owned by the Palm Springs Cemetery District? 

CONCLUSION


The facts you report indicate that Mr. Pepper has no financial interest in any decision by the Cemetery District relating to planned development on property adjacent to the cemetery managed by the Cemetery District.  Without a financial interest in such decisions, Mr. Pepper does not have a conflict of interest within the meaning of the Act.  

FACTS

Lenny Pepper is an employee of Temple Isaiah (a non-profit public benefit corporation) in the City of Palm Springs.  Mr. Pepper is also Chairman of the Board of Trustees of the Palm Springs Cemetery District, a local government agency.  Da Vall Center, a California limited liability company, has leased property owned by the District in Cathedral City, and now wishes to construct improvements on the property, which is adjacent to the cemetery administered by the Cemetery District.  Members of the Temple have submitted letters on Temple letterhead to the planning commission and city council evaluating Da Vall’s land use applications, and to the Cemetary District, objecting to improvements they find inappropriate to property adjoining a cemetery.  The Cemetery District, as lessor, retained rights under the lease to approve certain of Da Vall’s planned improvements, and will soon meet to make decisions on Da Vall’s project. 

ANALYSIS

The Act’s conflict of interest rules prohibit a public official from making, participating in making, or in any way using his or her official position to influence a governmental decision in which the official has a “financial interest.”  (Section 87100.)  The Palm Springs Cemetery District is a local government agency (Section 82041) and, as chairman of its board, Mr. Pepper is a public official within the meaning of Section 82048. Your request for advice presupposes that he will make, or participate in making, governmental decisions relating to Da Vall’s planned development.  Section 87103 provides that a public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the economic interests described as follows:

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment 
 of $1,000 or more (Section 87103(a); Regulation 18703.1(a)); or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $1,000 or more (Section 87103(b); Regulation 18703.2);

· A public official has an economic interest in any source of income, including promised income, which aggregates to $250 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $300 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4);

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family—this is known as the “personal financial effects” rule (Section 87103; Regulation 18703.5).

Regulation 18700(b) sets forth in detail the factors that must be shown to establish that a public official has a conflict of interest in a particular decision.
  


Mr. Pepper does not have an economic interest in his employer under Section 87103(d), since the Temple is a nonprofit organization and is not therefore a “business entity.”  (Section 82005.)  The Temple is, however, a “source of income” to Mr. Pepper, within the meaning of Section 87103(c) and Regulation 18703.3, and Mr. Pepper has an economic interest in the Temple for that reason.  Apart from the Temple, Mr. Pepper also has an economic interest in his personal expenses, income, assets, or liabilities – that is, in personal financial effects attributable to decisions before the Cemetery Board.  (Section 87103; Regulation 18703.5.)  Your account of the facts suggests no additional economic interests potentially affected by the decisions in question.


The next step in the analysis requires that we determine whether these economic interests are directly or indirectly involved in decisions before the Cemetery Board.  The subject of these decisions is Da Vall’s plan for improvements to real property leased from the Cemetery District.  Da Vall is directly involved in any such decision, but the Temple (and Mr. Pepper himself) would seem to be only indirectly involved, if they have not initiated the proceeding, are not named parties thereto, and are not the subject of the decision.  (Regulations 18704, 18704.1.)  Your account of the facts thus indicates that the Temple and Mr. Pepper are only indirectly involved in the decisions before the Board.

Regulations 18705 et seq. establish the appropriate materiality standard for financial effects on each economic interest involved in the decision at issue.  Effects on an official’s personal finances are “material” if they amount to $250 or more within any twelve month period.  (Regulation 18705.5.)   The materiality threshold for financial effects on the Temple, a source of income which is a non-profit entity, varies with the size of the Temple’s assets and income.  (Regulation 18705.3(b)(2).)  At a minimum, material effects of a governmental decision are those which will foreseeably result in an increase or decrease of the Temple’s gross annual receipts for a fiscal year in the amount of $10,000 or more; will cause the Temple to incur or avoid additional expenses or to reduce or eliminate existing expenses for a fiscal year in the amount of $2,500 or more; or which will result in an increase or decrease in the value of the Temple’s assets or liabilities in the amount of $10,000 or more.  (Regulation 18705.3(b)(2)(F).) 

  As you have explained it to us, the Temple’s objections to Da Vall’s proposals are essentially non-economic, arising from concerns for what is seemly or appropriate in the vicinity of a cemetery.  You anticipate no economic gain or loss to the Temple from decisions made on the Da Vall project.  There is a concern that, because of the opinions expressed by members of the Temple, Mr. Pepper might feel some pressure to align himself with those views.  But if it is not reasonably foreseeable
 that these decisions will have a material personal financial effect on him, he does not have a financial interest in these decisions, and no disqualifying conflict of interest under the Act.  We see nothing in the reported facts suggesting that a material personal financial effect on Mr. Pepper is reasonably foreseeable. 
         If you have any other questions on this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







Assistant General Counsel







By:  
Lawrence T. Woodlock








Senior Commission Counsel
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� Government Code sections 81000 – 91015.  Commission regulations appear at title 2, sections 18109-18996, of the California Code of Regulations.  	


�   Some of the threshold amounts listed in Section 87103 have been doubled, effective January 1, 2001.  On the same date the gift limit (Section 87103(e)) will rise to $320.  


�  An indirect investment or interest means any investment or interest owned by the spouse of an official or by a member of the official’s immediate family, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's immediate family, or their agents own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)   “Immediate family” is defined at Section 82029 as an official’s spouse and dependent children.


�   Please bear in mind that the Commission has recently completed a comprehensive review of its conflict of interest regulations, and has adopted numerous amdendments to them, which will become effective on February 1, 2001.  You can review these amendments on the Commission’s website, at www.fppc.ca.gov.


� As used here, "reasonably foreseeable" means "substantially likely." (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  Whether the financial consequences of a governmental decision are substantially likely at the time of a decision is highly situation-specific.  A financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard.  On the other hand, if an effect is only a mere possibility, it is not “reasonably foreseeable.” (Ibid.)





