September 11, 2000

Mr. Scott C. Smith 

Santee City Attorney

Best Best & Krieger

402 West Broadway, 13th Floor

San Diego, CA  92101-3542

Re:  Your Request for Advice

        Our File No. A-00-197

Dear Mr. Smith:

This letter is in response to your request for advice on behalf of Santee City Councilmember Randy Voepel received by this office on August 22, 2000.  Your request is in regard to the councilmember’s duties as a Santee City Councilmember under the conflict of interest provisions of the Political Reform Act (the “Act”).
  Please note that this letter should not be construed as advice concerning any conduct that may have already taken place.  Moreover, this advice is limited to the facts presented.  The Commission does not act as the finder of facts with regard to advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS
1.  May Councilmember Voepel participate in the Santee City Council’s consideration of the tentative map, development review permit and other related actions concerning the proposed Black Horse Estates development which is more than 300 feet, but less than 2,500 feet, away from the councilmember’s personal residence?

2.  May Councilmember Voepel participate in the Santee City Council’s consideration of the tentative map, development review permit and other related actions concerning the proposed Black Horse Estates development if the developer has added a proposal to build a new sidewalk on the street in front of the councilmember’s home?

3.  Assuming the councilmember does not have a conflict of interest with respect to the City Council’s decision on the tentative map, development review permit and other related actions concerning the proposed Black Horse Estates development, but does have a conflict of interest with respect to the sidewalk aspect of the proposal, can the two decisions be segmented so that the councilmember may participate in the Black Horse Estates development decision?

CONCLUSIONS
1 and 2.  According to the appraiser hired by the city, the city’s decisions regarding the Black Horse Estates project as originally proposed would not have a reasonably foreseeable material financial effect on the councilmember’s home.  However, now that the project includes a proposal to build a new sidewalk in front of the councilmember’s home, decisions regarding the project will have a reasonably foreseeable material financial effect on his economic interests.  

3.  The decisions on the proposed Black Horse Estates development, including the sidewalk decision, are too interlinked to be considered separately.  Thus, the councilmember must disqualify himself with respect to both the development proposal and the sidewalk decision.

FACTS
The Santee City Council is considering the tentative map, development review permit and other related actions concerning the proposed Black Horse Estates development.  The project consists of the proposed subdivision of a 102.35-acre parcel into 74 lots for construction of 72 single-family residential homes.  Councilmember Voepel owns and occupies a single-family home that is more than 300 feet, but within 2,500 feet, of the proposed project.  However, Councilmember Voepel’s home is on a street that is expected to carry most of the traffic to and from the proposed development.  It is anticipated that the project will generate 864 daily trips on the road in front of the councilmember’s home.

The city has hired an appraiser to analyze whether the approval of the new development will have a material financial effect on the councilmember’s property.  The appraiser analyzed four comparable developments in Santee of similar magnitude.  The appraiser concluded, based on this analysis and comparison, “that there is no reasonably foreseeable impact of more than $10,000 on the market value of the Voepel property as of the time at which he might vote on the project entitlements.”  In addition, the appraiser has concluded that there is no reasonably foreseeable impact on the rental value of more than $1,000 in any 12 month period.  

In addition to these facts, another significant development occurred during the course of the project.  On August 29, 2000, your office provided the following additional information.  The city council held a meeting on August 23, 2000.  At that meeting, however, the developer offered to build new sidewalks along the road that runs in front of the councilmember’s house to mitigate any problems the development might cause with respect to traffic on that street.  

ANALYSIS
Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  In order to determine whether the prohibition in section 87100 applies to a given decision, Regulation 18700 provides the following eight-step analysis.

Step One: Is the individual a “public official?” 

As a city councilmember in Santee, Councilmember Voepel is a “member, officer, employee, or consultant of a state or local government agency” and, therefore, is a “public official” subject to the conflict-of-interest provisions of the Act.  (Section 82048; Regulation 18701(a).)

Step Two: Is the public official making, participating in making, or influencing a governmental decision?
A public official “makes a governmental decision” when the official, acting within the authority of his or her office or position, votes on a matter, obligates or commits his or her agency to any course of action, or enters into any contractual agreement on behalf of his or her agency.  (Reg. 18702.1.)  A public official “participates in a governmental decision” when, acting within the authority of his or her position and without significant substantive or intervening review, the official negotiates, advises or makes recommendations to the decisionmaker regarding the governmental decision.  (Reg. 18702.2.)  A public official is attempting to use his or her official position to influence a decision if, for the purpose of influencing, the official contacts or appears before any member, officer, employee, or consultant of his or her agency.  (Reg. 18702.3.)  

Your question concerns whether the councilmember may vote on a proposed development project in the city of Santee.  The deliberation and vote is considered making and participating in making a governmental decision.

Step Three: Does the public official have economic interests?
Under section 87103 of the Act, there are six different types of economic interests that may result in a conflict of interest for a public official.  Your question concerns the real property owned by Councilmember Voepel as his personal residence.  A public official has an economic interest in any real property in which the public official has a direct or indirect interest worth $1,000 or more in fair market value.  (Section 87103(b); Reg. 18703.2.)  We assume that the councilmember’s interest in his real property is worth more than $1,000.  Thus, the councilmember’s real property is an economic interest as contemplated by the Act.

Step Four: Are the councilmember’s economic interests directly or indirectly involved in the decision?

 Real property is directly involved in a decision when the decision involves:  (1) the zoning, sale, lease, or boundary change of the property; (2) a license, permit or other land use entitlement authorizing a specific use of the property; (3) taxes or fees to be assessed on the property; or (4) redevelopment, and the property is located in the redevelopment area.  (Reg. 18704.2(a).)  If real property is not directly involved in a decision, it is indirectly involved for purposes of finding the applicable materiality standard.  (Reg. 18704.2(b).) In this case, none of the “directly involved” standards apply.  Thus, Councilmember Voepel’s personal residence is indirectly involved in the decisions concerning the proposed development.

Step Five: Will the financial effect of the decision on the councilmember’s economic interest be material?

 Once a public official identifies his or her relevant economic interests, the official must evaluate whether it is reasonably foreseeable that the decision will have a material financial effect on any of those economic interests.  This determination takes two steps.  First, the official must find and apply the applicable materiality standard set forth in Commission regulations. (Reg. 18700(b)(5), Reg. 18705, et seq.)  After finding the applicable materiality standard, the official must then decide whether it is reasonably foreseeable that the standard will be met. (Reg. 18700(b)(6).)

Regulation 18705.2 sets forth the materiality standards that apply to economic interests in real property.  The materiality thresholds vary depending upon the distance between the official’s real property and the real property that is the subject of the decision.  Under the regulation, the effect of a decision on real property is material if the real property is between 300 and 2,500 feet of the project, and it is reasonably foreseeable that the decision will affect:  (1) the fair market value of the property by $10,000 or more, or (2) the rental value of the property by $1,000 or more per 12-month period.  (Reg. 18705.2(b)(1)(C).) 

In a telephone conversation on August 29, 2000, we were provided the following additional information.  A city council meeting occurred on August 23, 2000, and at that meeting the developer offered to add to his development proposal a new sidewalk along the street that runs in front of the councilmember’s house.  This new proposal has become a part of the original development proposal about which you initially asked.  

The modification to the development proposal now requires analysis under another materiality standard.  Since the decision now involves improvements to the street immediately adjacent to the councilmember’s real property, regulation 18705.2(b)(1)(B) applies.  Under that provision, the effect of a decision is considered material if:

“(B) The decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or substantially improved services.”

Consequently, irrespective of the distance between the councilmember’s residence and the proposed development, the foreseeable financial effect is considered material if there will be any financial effect on the councilmember’s real property.

Step Six: Will the material financial effect of the decision on the councilmember’s economic interest be reasonably foreseeable?

An effect is considered “reasonably foreseeable” if the effect is “substantially likely.”  (Reg. 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made depends on the specific facts surrounding the decision.  A financial effect need not be a certainty to be considered reasonably foreseeable.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable. 

You state that the city hired an appraiser to determine whether the reasonably foreseeable financial effect of the decision is material.  The appraiser analyzed four similar developments in Santee in size and magnitude.  The appraiser concluded, “that there is no reasonably foreseeable impact of more than $10,000 on the market value of the Voepel property as of the time at which he might vote on the project entitlements.”  In addition, the appraiser has concluded that there is no reasonably foreseeable impact on the rental value of more than $1,000 in any 12 month period. 

However, the appraisal did not consider the new addition to the development proposal, the developer’s offer to build a new sidewalk along the road that runs in front of the councilmember’s house.  This new proposal has become a part of the original development proposal about which you initially asked.  Consequently, irrespective of the distance between the councilmember’s residence and the proposed development, the foreseeable financial effect is considered material because the proposal includes a project that will substantially improve the councilmember’s street.  Additionally, while the Commission does not act as the finder of fact in providing advice, it appears indisputable that the building of the sidewalk on the street in front of the councilmember’s home will have some financial effect on the value of his home.  Thus, the foreseeable financial effect of the Black Horse Estates proposal as it now exists on the councilmember’s property will be material.

In my September 1, 2000 conversation with Ms. Peterson in your office, Ms. Peterson asked whether a later modification of the project such that the boundaries were beyond 300 feet of the councilmember’s property would alter the materiality analysis.  If the boundaries of the project were entirely beyond 300 feet of the councilmember’s property and the decision no longer involved improvements to the street immediately adjacent to the councilmember’s home, the applicable materiality standard will be regulation 18705.2(b)(1)(C).  Under that standard, the effect of a decision on real property is material if the real property is between 300 and 2,500 feet of the project, and it is reasonably foreseeable that the decision will affect: (1) the fair market value of the property by $10,000 or more, or (2) the rental value of the property by $1,000 or more per 12-month period.
  (Reg. 18705.2(b)(1)(C).) 

Ms. Peterson also asked whether the councilmember could “pay down” any financial effect that might result from the sidewalk decision.  The measure of the financial effect of a governmental decision on a public official’s real property must be made at the time of the decision and cannot be purged through payment after the fact.  For conflict of interest purposes, the effect of a decision on each economic interest held by an official must be analyzed independently. Thus, a positive effect on one economic interest (real property) cannot be offset by a negative effect on another economic interest (in this case, a personal financial effect -- an out of pocket payment) to avoid the disqualification requirements of the Act.
  (See Booth Advice Letter, No. I-99-193.)  Consequently, the councilmember may not “pay down” his conflict of interest.  

Steps Seven and Eight:  Exceptions

We have not gone on to analyze the latter two steps.  Step seven is an exception that applies where the reasonably foreseeable and material financial effect on the official’s economic interest is not distinguishable from the effect on the public generally, and step eight is an exception that applies when the official is legally required to participate in the decision.  You have not provided any facts to suggest that these exceptions may apply.

�  Government Code sections 81000 - 91015.  Commission regulations appear at title 2, sections 18109 - 18996, of the California Code of Regulations. Please note that the Commission is currently considering various amendments to the conflict-of-interest regulations discussed below.  You may wish to monitor the progress of these amendments on the Commission’s website � HYPERLINK  "http://www.fppc.ca.gov/"�(www/fppc.ca.gov).�


� Please note, that the appraisal report (on page 12, paragraph 10) states that the appraiser’s conclusions  “may not reflect the effect of subsequent data and events.  It is the Client’s … responsibility to request appraiser’s review of the potential effect on consulting conclusions of events or data occurring subsequently to the date of the consulting report.”   Thus, it might be prudent to seek further analysis from the appraiser as aspects of the development proposal change.


� Even if we were to say a public official could “pay down” the financial effect, not that the measure of the financial effect goes beyond the mere cost of the sidewalk, but includes the overall enhancement to the value of the councilmember’s home caused by the construction of the sidewalk.  Further, it is unclear to whom such a payment would be made. 





