





September 20, 2000

Mark D. Hensley

Burke, Williams & Sorensen, LLP

611 West Sixth Street, Suite 2500

Los Angeles, CA 90017-3102

Re:
Your Request for Advice


Our File No. A–00-207

Dear Mr. Hensley:


This letter is in response to your request for advice on behalf of El Segundo City Councilmember John Gaines, Jr., regarding the provisions of the Political Reform Act (“Act”).

QUESTION


May Councilmember Gaines participate in decisions concerning the rebuilding of the Los Angeles Air Force Base?

CONCLUSION


Yes.  Because decisions concerning the rebuilding of the Los Angeles Air Force Base will not materially affect his employer and source of income, Lockheed Martin, 

Mr. Gaines may take part in the decision-making process concerning possible financial incentives to encourage the Air Force to maintain its presence on the base.

FACTS


This letter is in response to your follow-up request for advice, dated September 5, 2000.
  We previously issued informal advice to you regarding Mr. Gaines' participation in certain proceedings concerning the Air Force base, but were unable to provide formal advice for lack of information on specific governmental decisions at issue.
  Your latest request provides necessary details and indicates that the facts set forth in your initial request of June 19, 2000, remain unchanged.  We briefly reiterate those facts and supplement the record with additional information provided in subsequent telephone conversations.

John G. Gaines, Jr. is a city councilmember for the City of El Segundo.  

Mr. Gaines is an employee of Lockheed Martin Corporation ("Lockheed").  Lockheed is publicly traded on the New York Stock Exchange and is listed in the Fortune Magazine Directory of the 1,000 largest United States corporations.

Lockheed performs contract work for the United States Government, including the United States Air Force.  The Los Angeles Air Force Base (“Base”) is located within the City of El Segundo.  The Air Force is currently formulating plans to rebuild the Base for seismic safety and may offset the costs of the rebuild with money received through the private development of a portion of the property on which the Base is located.  The Air Force may relocate the Base if it cannot achieve a certain level of financial assistance for the rebuild.


The Council likely will be considering in the near future the types of financial incentives it may be willing to offer the Air Force based upon future negotiations between the City and the Air Force.  This consideration will involve receiving a report from City Staff which outlines the various types of financial incentives which the Council may wish to consider, including, but not limited to the potential formation of a redevelopment agency, formation of special tax or assessment districts, tax increment financing, a sales tax sharing arrangement, reduction of City general taxes, and/or reduction of building permit fees.  It is anticipated the Council will provide the staff with some direction as to which of these financial incentives can be further explored.


At some point in the future, the Council may take action to implement one or more of the financial incentives identified above and/or to rezone the property upon which the base is currently located. 

You state the contracts that Lockheed now has with the United States (including the Air Force), and those it may enter into in the future, are not and will not be based upon the location of the Air Force Base.  Lockheed is a national corporation doing business with the United States Government through numerous offices throughout the country.  Lockheed has no interest in the property on which the Base is located and has no plans to participate in development of the property.  You also state that the city council decisions will be made solely with regard to property within the base's boundaries.  In other words, any rezoning or redevelopment considerations will not apply to property located outside the base.  

With respect to Lockheed's potential interests in the area near the base and to its operations linked to the base's location, you have stated that Lockheed has no manufacturing or distributing-type facilities in El Segundo.  Lockheed does maintain administrative offices near the base, which would not be moved in the event the base were closed or its operations curtailed.  A Lockheed lease of other office space is scheduled to terminate next year, unrelated to the base decisions.  Lockheed also leases conference room space in the area for meeting purposes, which may be characterized as related to the base.  That lease costs Lockheed approximately $50,000 per year.  The contracts between Lockheed and the Air Force stipulate that any costs borne by Lockheed as a result of Air Force base relocations, for instance, are to be reimbursed by the Air Force.

ANALYSIS

The Act's conflict of interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

Mr. Gaines will have a "financial interest" in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of his economic interests, and if that effect is distinguishable from the effect of the decision on the public generally.  (Section 87103; Regulation 18700(a).)  The Commission has adopted a standard, eight-step analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b)(1)-(8).)  

As determined in our letter of July 17, 2000, No. I-00-144, Mr. Gaines is a public official who will be participating in a governmental decision.  Mr. Gaines' economic interest in Lockheed, both as a source of income and as an employee, is indirectly involved in these decisions.
  This comprises steps one through four of our analysis.  We discuss in greater detail the remaining steps.

Step 5.

Determining the Applicable Materiality Standard
Having established that Mr. Gaines' economic interest is indirectly involved, one can identify the materiality standard appropriate to the circumstances.  (Regulation 18700(b)(5).)   One then knows what amount of financial effect would be considered "material" under the Act.  Even though Lockheed Martin presents itself as two different economic interests under the Act (as a source of income under 87103(c) and as an employer 87103(d)), the applicable materiality standards are the same.  (Regulations 18705.1(b); 18705.3(b)(1).)

Since, as you indicated, Lockheed Martin Corporation is a Fortune 1,000 company, the materiality standard in Regulation 18705.1(b)(1) applies.  It provides that the financial effect of a decision on a business entity is material if it is reasonably foreseeable that any of following conditions are met:  

· The decision will result in an increase or decrease to the gross revenues for a fiscal year of $1,000,000 or more; or

· The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $250,000 or more; or

· The decision will result in an increase or decrease in the value of assets or liabilities of $1,000,000 or more.

Step 6.
Is it Reasonably Foreseeable the Materiality Standard Will be Satisfied?

As used here, "reasonably foreseeable" means "substantially likely."  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made is highly situation-specific: a financial effect need not be a certainty to be considered reasonably foreseeable; a substantial likelihood that it will occur suffices to meet the standard.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Ibid.)   

The question boils down to this:  Is it reasonably foreseeable that the decisions to offer incentives to the United States Air Force to remain in El Segundo will have one (or more) of the following financial effects on Lockheed Martin:  

· Will the decision result in an increase or decrease to Lockheed's gross revenues for a fiscal year of $1,000,000 or more?

· Will the decision result in Lockheed incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $250,000 or more?

· Will the decision result in an increase or decrease in the value of assets or liabilities of $1,000,000 or more?

If the answer to any of these questions is "yes," then Mr. Gaines will have a conflict of interest in the Air Force decision, and he may not make, participate in making, or influence the decision.
  If the answer is "no," then there is no conflict, and Mr. Gaines may have a hand in the decision. 


Examining the foreseeable effect on Lockheed's assets and expenses of the various decisions the Council may research and one day consider for adoption, we do not find that material financial effects are foreseeable.  


First, the local administrative offices maintained by Lockheed are corporate offices whose existence is unrelated to the Los Angeles Air Force Base.  Another Lockheed lease in the area is to be terminated regardless of any decisions on the base.  The only remaining interest in the area, a meeting facility which costs Lockheed approximately $50,000 per year, does not meet the threshold of $250,000, assuming the lease was affected by the status of the base.  Moreover, to the extent any increased costs to Lockheed as a result of a change in base operations are identifiable, they are subject to reimbursement by the Air Force.  Finally, there are no foreseeable effects on the value of Lockheed's assets or revenues in excess of $1,000,000.  Thus, it does not appear reasonably foreseeable that the Council decisions specified will have a material financial effect on Mr. Gaines' economic interest.  Thus, Mr. Gaines may participate in the decisions you have outlined in your request.
 


If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







Assistant General Counsel







By:  
C. Scott Tocher








Staff Counsel, Legal Division

� Government Code sections 81000 – 91015.  Commission regulations appear at title 2, sections 18109-18996, of the California Code of Regulations.  	


�  The Commission currently is engaged in a review of the Act's conflict of interest regulations.  That review is expected to be completed later this year.  We do not speculate at this time how the regulations may affect your factual situation in the future and encourage you to seek further advice in the future should the need arise.


�  See Hensley Informal Advice Letter, I-00-144. 


�  Under the facts you have presented, Mr. Gaines has no other economic interests which are apparently relevant to the decisions regarding the Air Force Base.  


 


�  Technically, there would not be a conflict of interest even in this contingency if the "public generally" exception applies.  (See Regulations 18700(b)(7), 18707.)  However, it seems highly unlikely that the exception would apply.  For the exception to apply, a "significant segment" of the jurisdiction of the city would have to be affected by the decision in "substantially the same manner" as Lockheed Martin.  This is most unlikely; therefore, we do not further consider the public generally exception.   


�  If, on the other hand, Mr. Gaines becomes aware at some point in the future that a given decision will meet the thresholds described above, Mr. Gaines may have a conflict with respect to that particular decision.  We encourage Mr. Gaines to seek additional advice as circumstances warrant. 





