October 30, 2000

James L. Benjamin, Vice-Chair

City of Half Moon Bay Planning Commission

400 Pilarcitos Avenue

Half Moon Bay, CA 94019-1475

Re:
Your Request for Advice


Our File No.   A-00-210

Dear Mr. Benjamin:


This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).

FACTS


You are a member of the Half Moon Bay planning commission.  You were recently required by conflict of interest laws to recuse yourself from Half Moon Bay planning commission deliberations on a coastal development permit.  The city is the applicant for this coastal development permit.  You subsequently appealed the planning commission’s approval to the city council and were encouraged to negotiate your appeal with the city.  

You are writing because you are unsure with whom and under what circumstances you may legally discuss (1) your appeal, (2) the facts and law on which your appeal rests, and (3) revisions to the city’s local coastal program/general plan that may focus on the facts of this case.  Based on the following information, you ask for the Commission’s advice under the conflict of interest laws should you (1) accept the city’s offer to discuss terms under which you might withdraw the appeal, or (2) discuss the case in the context of possible revisions to the city’s local coastal program/general plan.  

The city’s planning commission recently approved PDP-74-99, a mitigated negative declaration and coastal development permit requested by the city, under which it would establish a corporation yard on a parcel whose borders are within 300 feet of your residence.  Getting a permit for the property as a corporation yard would enable the city to use the property for purposes such as storing large trucks, building a generator, conducting mechanical work, etc.  You recused yourself from the hearing because the proximity of the proposed project to your residence created a conflict of interest.

You believe that the initial study and staff report did not adequately acknowledge or mitigate worsened geological hazards, endangered species habitat loss, and other environmental impacts as required by the Coastal Act, your local coastal program/general plan, your zoning ordinances, and the California Environmental Quality Act.  You believe that under CEQA an environmental impact report is required. You restricted your requests for additional information prior to the planning commission hearing on the permit to conversation with planning department staff over the public counter during normal business hours.  Since the staff report seemed inadequate to you, you appeared as a member of the public at planning commission hearings on this project to argue that the proposed project was inconsistent with the city’s local coastal program, general plan, zoning ordinances; and that the initial study/mitigated negative declaration did not meet CEQA requirements.  The planning commission approved the project.

In your capacity as a private citizen, you filed a timely appeal of the decision with the city, and your appeal was heard at the regularly scheduled September 5 meeting of the Half Moon Bay city council.  You publicly restated your concerns and offered to work with the applicant (i.e., the city) to resolve your concerns about the project.  You also stated that you would renew your appeal with the California Coastal Commission if your appeal were denied by the city council, and that Coastal Commission appeal would be far more time-consuming, expensive, and risky for the city.  The city council urged staff to enter into discussions/negotiations with you to better understand and address your concerns, hoping that additional investigation and project modifications would cause you to withdraw your appeal.  The city council continued your appeal to a date uncertain.

The next afternoon you received a message from the city’s counsel recommending that you avoid any private dialogue with the city about the project or appeal until there is clarity over whether such dialogue is permitted under California law. 

Please be advised that the Commission does not advise as to past conduct.  (Regulation 18329(b)(8)(A).  Therefore, this letter addresses only your prospective conduct related to pursuing your appeal.  In addition, formal written advice is the application of the law to a specific set of facts.  Therefore, any immunity that flows from Section 83114(b) is necessarily based on these facts.  (Regulation 18329.)

ANALYSIS

The Act’s conflict of interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; regulation 18700(a).)  As a member of the Half Moon Bay planning commission, you are a “public official,” for purposes of the Act (see sections 82048, 82041), and the conflict of interest rules apply to you.  The economic interest you have identified is your personal residence.  Your residence is within 300 feet of a parcel on which the City of Half Moon Bay is proposing to establish a corporation yard.  When an official’s real property is located within 300 feet of property which is the subject of a decision, the effect of the decision is considered material unless the decision will have no financial effect on the official’s property.  (Regulation 18705.2(b)(1)(A).) 

You raise several questions concerning the extent to which you are permitted to be involved in this matter to represent your own personal property interests, both when the matter is before your own agency (the planning commission) and when it is before other agencies (the city council and the Coastal Commission).  The prohibitions of the Act apply when you are making, participating in making, or using your official position to influence a governmental decision.  A discussion of the pertinent law and its application to your questions follows.

APPLICABLE LAW



Making, participating in making, or using one’s official position to influence governmental decisions.  
The Act’s conflict of interest provisions apply only where a public official “make[s], participate[s] in making, or in any way attempts to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”  (Section 87100; regulation 18700(b)(2).)  In other words, if the official is not making, participating in making, or influencing a governmental decision, as those terms are defined in the Commission’s regulations (discussed below), then the official cannot have a conflict of interest under the Act with regard to that decision.  The Commission has adopted a series of regulations which define “making,” “participating in making,” and “influencing” a governmental decision, and which provide certain exceptions.  (Regulations 18702-18702.4, copies enclosed.)  

A public official “makes a governmental decision,” when the official, acting within the authority of his or her office or position, does any of the following:  

· votes on a matter, 

· appoints a person, 

· obligates or commits his or her agency to any course of action, 

· enters into any contractual agreement on behalf of his or her agency, 

· or determines not to do any of these things, unless such determination is made because of his or her financial interest.
  (Regulation 18702.1(a)(1)-(5).)  

A public official “participates in making a governmental decision,” when, acting within the authority of his or her position, the official does any of the following:  

· negotiates, without significant substantive review, with a governmental entity or private person regarding a governmental decision, 

· advises or makes recommendations to the decision maker either directly or without significant intervening substantive review, by conducting research or making any investigation which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision, or by preparing or presenting any report, analysis, or opinion, orally, or in writing, which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision.  (Regulation 18702.2(a), (b).) 


However, a public official neither makes nor participates in making a governmental decision by making appearances as a member of the general public before an agency in the course of its prescribed governmental function to represent himself or herself on matters related solely to the official’s personal interests.  (Regulation 18702.4(a).) 

There are two rules concerning whether a public official uses or attempts to use his or her official position to influence a governmental decision.  The first rule applies when the relevant governmental decision is within or before the public official’s own agency, or an agency appointed by or subject to the budgetary control of the public official’s agency.  (Regulation 18702.3(a).)  In that case,  “... the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency.  Attempts to influence include, but are not limited to, appearances or contacts by the official on behalf of a business entity, client, or customer.”  (Ibid.) 

However, an official is not attempting to use his or her official position to influence a governmental decision if he or she does any of the following:

· Appears in the same manner as any other member of the general public before an agency in the course of its prescribed governmental function solely to represent himself or herself on a matter which is related to his or her personal interests.  An official’s “personal interests” include, but are not limited to, an interest in real property which is wholly owned by the official or members of his or her immediate family; a business entity wholly owned by the official or members of his or her immediate family; or, a business entity over which the official exercises sole direction and control, or over which the official and his or her spouse jointly exercise sole direction and control.

· Communicates with the general public or the press.

· Negotiates his or her compensation or the terms and conditions of his or her employment or contract.

· Prepares drawings or submissions of an architectural, engineering or similar nature to be used by a client in connection with a proceeding before any agency.  However, this provision applies only if the official has no other direct oral or written contact with the agency with regard to the client’s proceeding before the agency except for necessary contact with agency staff concerning the processing or evaluation of the drawings or submissions prepared by the official.

· Appears before a design or architectural review committee or similar body of which he or she is a member to present drawings or submissions of an architectural, engineering or similar nature which the official has prepared for a client if the following three criteria are met:  (A)  The review committee’s sole function is to review architectural or engineering plans or designs and to make recommendations in that instance concerning those plans or designs to a planning commission or other agency;  (B)  The ordinance or other provision of law requires that the review committee include architects, engineers or persons in related professions, and the official was appointed to the body to fulfill this requirement; and,  (C) The official is a sole practitioner.  (Regulation 18702.4(b).)  

The second rule applies when the relevant governmental decision is within or before an agency other than the public official’s own agency, or an agency appointed by or subject to the budgetary control of the public official’s agency.  (Regulation 18702.3(b).)  In that case, “... the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official acts or purports to act on behalf of, or as the representative of, his or her agency to any member, officer, employee or consultant of an agency.  Such actions include, but are not limited to the use of official stationery.”  (Ibid.) 

QUESTIONS AND CONCLUSIONS

1.  May you accept the invitation of city council members, the city manager or other city staff to negotiate or otherwise discuss, your appeal of a coastal development permit?


This question concerns your discussion of your appeal of the coastal development permit approved by the planning commission with agencies other than your own – city council members, or the city manager or staff.  Under regulation 18702.3 (b), you may discuss your appeal of the coastal development permit with council members or the city manager or staff, 
 so long as you are not attempting to use your official position on the planning commission to influence their decision on the appeal.  (Lea Advice Letter, No. A-95-096.)  You would be attempting to use your official position to influence the decision if, for the purpose of influencing the decision, you acted or purported to act on behalf of, or as the representative of, the planning commission to the city council members, city manager, or city staff.  (Regulation 18702.3(b).)  For example, you would be considered to be acting on behalf of the planning commission if you contacted council members or city staff using the official stationery of the planning commission.  (Ibid.)  In your discussions with council members, the city manager or city staff, you must emphasize that you are contacting them as an individual property owner, and you are not acting in your capacity as a planning commissioner or representing that body.  

2.  If you are prohibited from such discussions, how should you communicate to the city council and staff (including the city attorney) to inform them that such discussions are prohibited?


As discussed above, you are not prohibited from contacting council members and staff in your personal capacity as a property owner to discuss your property interests.  

3.  You have shared your concerns with several other residents of Half Moon Bay, some of whom have offered to further discuss these issues with the city.  If you were prohibited from taking part in such discussions, would city council and staff discussion with such sympathetic members of the public be construed by the FPPC as an attempt by you to influence the city council’s decision on your appeal?  Under what conditions may you continue to discuss these concerns with the public?  Could these members of the public include members of the planning commission or city council?


As stated in the answer to question one above, you are not prohibited (in your capacity as a private citizen) from contacting members of agencies to discuss your concerns about the coastal development permit in relation to your personal property interests.  You are, in addition, prohibited from attempting to influence members of your own agency, the planning commission about the coastal development permit.  Under regulation 18702.3(a), you would be attempting to use your official position with the planning commission to influence the decision, if you contacted or appeared before, “or otherwise attempted to influence” any member, officer, employee, or consultant of the planning commission.  If you requested other residents of Half Moon Bay to discuss your concerns about the effect of the coastal development permit on your property, we conclude that you would be “otherwise attempting to influence” members of the planning commission.  You are, however, permitted to appear at a public meeting of the planning commission as a member of the general public to represent yourself on matters solely related to your personal property interests as outlined in regulation 18702.4(a)(2), (b)(1), copy enclosed.  In addition, you are free to encourage other residents of Half Moon Bay to appear to express their own concerns about the coastal development permit.  

4.  You would like to discuss your concerns with members of the Coastal Commission staff, and possibly with members of the California Coastal Commission.  Because the city staff and council members may learn of these discussions prior to the city council action on your appeal, and it might influence the city’s position on your appeal, are you prohibited from discussing the project or your appeal with the Coastal Commission staff or members of the Coastal Commission?

� Government Code sections 81000 – 91015.  Commission regulations appear at title 2, sections 18109-18996, of the California Code of Regulations.  	


�  When the determination not to act occurs because of the official’s financial interest, the official’s determination must be accompanied by disclosure of the financial interest, made part of the agency’s official record, or made in writing to the official’s supervisor as provided in 2 Cal. Code of Regs. Section 18730(b)(10), to the appointing power, or to any other person specified in a Conflict of Interest Code adopted pursuant to Government Code Section 87300.


�  This answer assumes that the city staff with whom you wish to discuss your appeal of the coastal development permit are not planning commission staff.   





