April 19, 2001

Heather C. Mc Laughlin, City Attorney

City of Benicia

City Hall

250 East L Street

Benicia, CA 94510

Re:
Your Request for Advice


Our File No. A-00-227

Dear Ms. Mc Laughlin:


This letter is in response to your request for advice on behalf of Mayor Steve Messina, Vice Mayor Pierre Bidou, and City Manager Otto Giuliani regarding their duties under the conflict-of-interest provisions of the Political Reform Act (“the Act”).
  Please bear in mind that this letter is based on the facts you have presented to us.  The Commission does not act as a finder of fact in providing advice.  (In Re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS

1.  May Mayor Messina, Vice Mayor Bidou, and City Manager Giuliani participate in a vote on the following:

(a) To compel the Benicia Harbor Corporation to perform provisions in their lease involving the maintenance of the local marina?  

(b)  To bring a public nuisance action involving the marina?

(c)  To determine the location of a storm drain pipeline into the marina?

(d)  To refinance the local marina?

2. Despite a conflict of interest, does the “legally required participation” rule allow City Manager Giuliani to participate in these decisions?  

CONCLUSIONS

1.  Each of the officials is disqualified from making, participating in making and influencing the marina decisions that you have described.

2.  The city manager is not legally required to participate in the decision.

FACTS


The City of Benicia (“City”) owns a marina.  Benicia Harbor Corporation has a long-term lease to operate the marina.  The physical condition at the marina has deteriorated to the point where the City believes action is necessary to compel Benicia Harbor Corporation to abide by the lease.  In addition to the inspections by the City building and fire inspectors, the City has hired experts to inspect the marina.  The inspectors have documented problems at the marina which include listing docks, docks with extremely splintered wood, dry rot, fire hazards, electrical code violations, protruding nails, poor maintenance, and safety hazards.  Dredging the marina has also become a problem.  Dredging has not been done and some berthers are unable to move their boats during low tide.  You are told that some of the docks are completely unusable because of the lack of dredging.  Dredging the berthing area of the marina is the responsibility of Benicia Harbor Corporation.  Landscaping has also been a problem.  Benicia Harbor Corporation is required to maintain landscaping in the area and along the public walkways separating the condominiums and the marina, and it has had trouble doing so.  Staff also believes that an audit of the books for the marina is in order.  Both you and City staff believe that action to compel performance of lease maintenance requirements, as well as a public nuisance action, is appropriate.


The City is also dealing with a dispute between the City and Benicia Harbor Corporation over the location of a storm drain pipeline.  During the El Nino storms, the City had to install a temporary storm drain outlet into the marina to reduce public health and safety problems such as residential flooding.  Benicia Harbor Corporation is claiming the pipe is having a negative impact on their business.  The city council will also soon consider whether the City should undertake refinancing of the marina.

· Mayor Steve Messina leases commercial property within 500 feet of the marina property where he runs an ice cream and sandwich shop that he and his spouse own.  

· Mayor Steve Messina also owns residential rental property located more than 500 feet from the marina property.  

· Vice Mayor Pierre Bidou owns two condominiums located within 500 feet of the marina property.  One is used as his principal residence and the other is used by his father-in-law.  We assume for purposes of this letter that the second condo occupied by the Vice Mayor’s father-in-law is not rental income property. 

· City Manager Otto Giuliani owns a condominium within 500 feet of the marina property.  The city manager uses this property as rental income property.

ANALYSIS

Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  The Commission has adopted a standard, eight-step analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b)(1)-(8).) 

Steps One and Two.  Are the individuals “public officials” subject to the Act’s conflict-of-interest rules and, if they are “public officials,” are they making, participating in making, or influencing a governmental decision?

These first two steps are met under your facts.  The Act’s conflict-of-interest provisions apply to “public officials.” (Sections 87100, 87103; Regulation 18700(b)(1).) As mayor, vice mayor and city manager, all of the individuals in question are “public officials.”  (Sections 82048, 82041).  Moreover, all wish to make and participate in the marina decisions.  

Step Three: What are the public officials’ economic interests?
The Act’s conflict-of-interest provisions apply only to conflicts of interest arising from economic interests.  The “economic interests” from which conflicts of interest may arise are defined in Section 87103 and Regulations 18703-18703.5.  There are six kinds of such economic interests:  

· A public official has an economic interest in a business entity in which he or she has a direct or indirect
 investment of $2,000 or more (Section 87103(a); Regulation 18703.1(a));

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $2,000 or more (Section 87103(b); Regulation 18703.2); 

· A public official has an economic interest in any source of income, including promised income, which aggregates to $500 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3); 

· A public official has an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b)); 

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $320 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4); 

· A public official has an economic interest in his or her personal finances (expenses, income, assets, or liabilities), as well as those of his or her immediate family.  (Section 87103; Regulation 18703.5.)

Real Property Interests:  Each of the officials in question either owns or leases real property (Section 87103(b)) within 500 feet of the marina.  Mayor Messina leases commercial property within 500 feet of the marina property.  Vice Mayor Bidou owns two condominiums located within 500 feet of the marina property and City Manager Giuliani owns a condominium within 500 feet of the marina property.  In addition, Mayor Messina also owns residential rental property located more than 500 feet from the marina property.   

Business Interests and Sources of Income:  Both Mayor Messina, who owns the ice cream and sandwich shop near the marina, and City Manager Giuliani, who owns rental property near the marina, have business interests (Section 87103(a) and (d)) which may be impacted by the decision in question.  In addition, both have sources of income to their businesses that also may be affected.  It is unclear if any of the sources of income to the mayor will provide income in amounts great enough to reach the threshold set forth in 

Section 87103(c).  However, we assume that City Manager Giuliani’s tenant will have paid $500 to the city manager in the past 12 months and will be considered a source of income.

Step Four: Are the public officials’ economic interests directly or indirectly involved in the decision?

Real Property:  Where an official has a real property interest that is located within 500 feet of property that is the subject of a decision, the real property is considered to be directly involved in the decision.  (Regulation 18704.2(a).)  Thus, all the officials have an interest in real property that is directly involved in the decision.  

Business Interests and Sources of Income:  Regulation 18704.1(a) provides:

“(a) A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent: 

“(1) Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or; 

� Government Code sections 81000 – 91014.  Commission regulations appear at Title 2, sections 18109-18996, of the California Code of Regulations.  	


�   An indirect investment or interest in real property means, among other things, any investment or interest owned by the official’s immediate family.  (Section 87103.)


� We have not analyzed potential conflicts of interest under the “personal finances” rule. Regulation 18705.5(a) provides that “[w]hen determining whether a governmental decision has a material financial effect on a public official’s economic interest in his or her personal finances, neither a financial effect on the value of real property owned directly or indirectly by the official, nor a financial effect on the gross revenues, expenses, or value of assets and liabilities of a business entity in which the official has an investment interest shall be considered.”  Since all the effects you describe are on the officials’ real property and businesses, we need not analyze financial effects on personal finances.





