





December 8, 2000

Councilor Owen Newcomer

5443 Brookmead Drive

Whittier, CA 90601-2440

Re:
Your Request for Advice


Our File No.  A–00-229

Dear Mr. Newcomer:


This letter is in response to your request for advice regarding provisions of the Political Reform Act (“the Act”).

QUESTION


Do you have a conflict of interest, within the meaning of the Act, in city council decisions to join a homeowners’ lawsuit against the Whittier City School District, to grant or reject a joint use agreement sought by the School District, and/or to abandon a city street for construction of a new school?   

CONCLUSION


The School District is not a “source of income” to you, within the meaning of the Act, and your account of the facts discloses no other economic interest in the School District.  Under these circumstances, you do not have a financial interest in decisions involving the School District and, accordingly, you do not have a prohibited conflict of interest in city council decisions involving the School District.   

FACTS


You were elected to the Whittier City Council in April 2000.  Prior to your election to the city council, you were an elected member of the Whittier City School District, and you were paid some $800 in salary by the School District in the year 2000.     The School District is bringing several matters to the city council for decisionmaking.  

ANALYSIS


Your question implicates the Act’s conflict of interest provisions, which begin at Section 87100 by stating the fundamental rule:

“No public official at any level of state or local government shall make, participate in making, or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”  


As a city councilmember, you are a public official within the meaning of Section 87100.
  Your question, simply put, is whether prior compensated employment with the School District constitutes a potentially disqualifying “financial interest” in city council decisions involving the School District.
  The “financial interests” noted in the statute, which may give rise to a conflict of interest, are defined at Section 87103(c) to include:

 
“Any source of income, other than gifts…aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.”


To determine whether the School District is a “source of income” to you, we first look to the Act’s definition of “income,” given at Section 82030.  “Income” is there defined, in pertinent part, as follows:

“(a) ‘Income’ means, except as provided in subdivision (b), a payment received, including but not limited to any salary, wage, advance, dividend, interest, rent, proceeds from any sale, gift, including any gift of food or beverage, loan, forgiveness or payment of indebtedness received by the filer, reimbursement for expenses, per diem, …”


This broad definition begins from a premise that, subject to exceptions stated in subdivision (b), any payment of money, goods, or services, is “income.”  Thus, as a general rule, any person or organization that has made payments of $250 or more to a public official in the past 12 months is a source of income to that official for purposes of Section 87103(c).  (Goff Advice Letter, No. G-93-267)  If, then, you have received in the past twelve months payments from the School District amounting to $250 or more, you would have a financial interest in the School District as a “source of income,” unless an exception applies.  Section 82030 (b) lists exceptions to the Act’s definition of “income,” including one that applies to the circumstances you describe.  Under Section 82030(b)(2), “income” does not include:

“(2) Salary and reimbursement for expenses or per diem re-ceived from a state, local, or federal government agency and reimbursement for travel expenses and per diem received from a bona fide nonprofit entity exempt from taxation under Section 501(c)(3) of the Internal Revenue Code.”  


This provision, known as the “government salary exception,” provides that even if you were the beneficiary of “payments” from the School District, those payments would not be considered “income” within the meaning of the Act, and the School District would not be a “source of income” within the meaning of Section 87103.
  A school district is a “local government agency” (Section 82041), and the payments you describe were salary for your services as an elected member.  We conclude that the $800 paid to you by the School District is subject to the “government salary exception” to the Act’s definition of “income,” and that the School District is therefore not a “source of income” to you within the meaning of Section 87103(c).  These payments cannot, therefore, give rise to a conflict of interest as that term is used in the Act.  

If you have other questions on this matter, please contact me at (916) 322-5660.







Sincerely, 







Luisa Menchaca







Assistant General Counsel

By:  
Lawrence T. Woodlock

Enclosure





Senior Commission Counsel
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� Government Code sections 81000 – 91015.  Commission regulations appear at Title 2, sections 18109-18996, of the California Code of Regulations.  	


�   “Public official” means every member, officer, employee or consultant of a state or local government agency.  (Section 82048.)  


�   We assume that you have no undisclosed real property or other interests that would be affected by       the city’s decisions.  The Political Reform Act prohibits only financial conflicts of interest, and the Commission is authorized only to give advice on obligations arising under that body of law.  Thus, although you have also asked us to advise you on “non-economic” conflicts of interest, we can only respond that the Act prohibits just those “conflicts of interest” which are based on a public official’s financial interest in a governmental decision.  If you believe that some other body of law may apply to  your participation in the decisions you mention, you should consult your city attorney.


� The Commission has not adopted a regulation explaining the application of Section 82030(b)(2), although it will consider adoption of a proposed regulation 18232 at its public meeting on December 8, 2000.  We enclose a copy of the proposed regulation, and urge you to monitor the Commission’s website (at � HYPERLINK  " "�www.fppc.ca.gov�) for developments in this area.  This new regulation is expected to codify, but not to alter, the Commission’s longstanding interpretation of the “government salary exception.”  








