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October 25, 2000

Mike McKeon

City of Santa Rosa

Housing and Redevelopment

90 Santa Rosa Avenue

Post Office Box 1806

Santa Rosa, CA 95402-1806

Re:  Your Request for Advice

        Our File No. A-00-230

Dear Mr. McKeon:

This letter is in response to your request for advice concerning your duties as a member of the Santa Rosa City Housing Authority under the conflict-of-interest provisions
 of the Political Reform Act (the “Act”).
  

QUESTIONS
1.  May you participate as a member of the Santa Rosa City Housing Authority in the consideration of applications for funding filed by the Burbank Housing Development Corporation?

2. May you participate as a member of the Santa Rosa City Housing Authority in the 

consideration of applications for funding filed by other applicants if the Burbank Housing Development Corporation may also submit an application?

CONCLUSIONS
1.  You may not make, participate in making, or influence any decision on an application for funding submitted by the Burbank Housing Development Corporation because the Burbank Housing Development Corporation is considered a source of income to you.  

2.  You may participate in the consideration of applications for funding filed by other applicants unless the Burbank Housing Development Corporation has submitted an application or is preparing to submit an application for funding and it is substantially likely that by awarding funding to the other applicant, no more funds will remain for the Burbank Housing Development Corporation.

FACTS


You are currently serving as a member of the City of Santa Rosa Housing Authority.  The Housing Authority receives funding requests from various nonprofit and for-profit housing sponsors which produce housing for low-income residents.  These housing sponsors apply to the Housing Authority for public assistance loans which assist them in constructing low-income housing.  One of the nonprofit corporations which frequently makes applications to the Housing Authority and which has produced a substantial number of low-income housing units through Housing Authority loans, is the Burbank Housing Development Corporation (“Burbank Corporation”).


You are employed by the Sonoma National Bank as vice president of residential construction lending.  Your primary responsibility is to manage the loan department and review and present loans for approval to the bank’s loan committee.  In general, loans which come to you for review are originated by mortgage brokers who deal directly with the customer borrowers and then submit the customer’s loan application to the bank.  Your compensation from your employment with the bank consists of a base salary and a commission predicated upon the type and size of loans which you process and are approved.  The amount of your commission and other loan expenses become a part of the total loan amount which is owed by the borrower.


Burbank Corporation has recently submitted a loan request to the Investors Trust Mortgage Co., which in turn applied for a loan from your bank.  Your review of the loan resulted in conditional approval of funding of the loan in an amount in excess of $2 million.  The specific project for which the loan would be made is located in the City of Sonoma and does not involve any application for funding to the City of Santa Rosa Housing Authority.  Because of your involvement in this loan, you will receive a commission substantially in excess of $250.  

As a member of the Housing Authority you will be called upon to review and vote on applications for funding by Burbank Corporation.  You are also concerned that since the Housing Authority has a limited sum of money with which to finance low-income housing projects, that you might also have a conflict of interest when considering applications made by other applicants, since a negative vote on another application might be considered as furthering Burbank Corporation’s interests by potentially keeping funds available in the event that Burbank Corporation applies for funding at a later time.  

ANALYSIS
Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  In order to determine whether the prohibition in section 87100 applies to a given decision, regulation 18700 provides an eight-step analysis.  According to your facts, the first two steps are satisfied:  (1) you are a “public official” subject to the conflict-of-interest provisions of the Act (Section 82048; Reg. 18701(a)) and you will be reviewing and voting on applications for funding submitted by nonprofit corporations to fund low-income housing units.  These actions are considered making and participating in making a governmental decision pursuant to regulations 18702.1 and 18702.2. 

The third step is to identify the economic interests that you have that may be impacted by the decision.  Under section 87103 of the Act, there are six different types of economic interests that may result in a conflict of interest for a public official.  The economic interests pertinent to your question are as follows:

1.  A public official has an economic interest in a business entity where the public official is a director, officer, partner, trustee, employee, or holds any position of management in the business entity as specified in regulation 18703.1(b).  (Section 87103(a);  Reg. 18703.1.)

2.  A public official has an economic interest in any person from whom he/she has received income aggregating $250 within 12 months prior to the time when the relevant governmental decision is made.  (Section 87103(c); Reg. 18703.3.)

First, you are an employee of the business entity, Sonoma National Bank (Section 87103(a); Reg. 18703.1(b)) and as an employee receive income of $250 or more from that business.  (Section 87103(c); Reg. 18703.3(a).)  Second, you have received commission income
 as a result of the approval of a loan made by Sonoma National Bank to the Burbank Corporation.  Pursuant to regulation 18703.3(c)(4), for purposes of determining whether disqualification is required under the provisions of sections 87100 and 87103(c), the full gross value of any commission income for a specific sale or similar transaction shall be attributed to each source of income in that sale or transaction.  While your occupation is not expressly set forth in the regulation, by analogy, where you receive a commission from your employer for approving a loan made to an applicant, both your employer and the applicant will be considered the source of that income and the full gross value is attributed to each.  (See e.g., Nord Advice Letter, No. A-96-131.)  Thus, the Burbank Corporation is a third economic interest (source of income) you must consider.

In the fourth step you must determine whether your economic interests are directly or indirectly involved in the decision.  Regulation 18704.1(a) provides that a person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:  (1) initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or; (2) is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.

Your initial question concerns an application made by Burbank Corporation to your agency for funding.  In such a case, Burbank Corporation is directly involved in the decision.  Conversely, where Burbank Corporation is not an applicant, according to regulation 18704.1(b), it is indirectly involved and you must apply the materiality standards in regulation 18705.3(b).  

And in step five and six, the public official must evaluate whether it is reasonably foreseeable that the decision will have a foreseeable and material financial effect on one of those economic interests.  This determination takes two steps.  First, in step five, the official must find and apply the applicable materiality standard set forth in Commission regulations. (Reg. 18700(b)(5), Reg. 18705, et seq.)  After finding the applicable materiality standard, the official must then decide in step six whether it is reasonably foreseeable that the standard will be met.  (Reg. 18700(b)(6).)

Regulation 18705.3(a) provides that where a source of income is directly involved in a decision before the official’s agency, the financial effect is deemed material.  Thus, where an application is filed by (or on behalf of) the Burbank Corporation to your agency for funding, the financial effect is deemed foreseeable and material and you may not participate in the decision.

Where Burbank Corporation is indirectly involved in a decision of your agency, regulation 18705.3(b) provides that the effect of a decision is material if the decision affects the entity’s gross annual receipts, expenses, or assets or liabilities to the extent set forth in the applicable provision of the regulation.  For example, if Burbank Corporation were a relatively small nonprofit entity, with gross annual receipts of $100,000 or less, the effect of the decision will be considered material if any of the following apply: 

“(i) The decision will result in an increase or decrease of the entity’s gross annual receipts for a fiscal year in the amount of $10,000 or more. 

“(ii) The decision will cause the entity to incur or avoid additional expenses or to reduce or eliminate existing expenses for a fiscal year in the amount of $2,500 or more. 

“(iii) The decision will result in an increase or decrease in the value of the entity’s assets or liabilities in the amount of $10,000 or more.”

In this case, a decision to provide funds to other entities will not always foreseeably financially affect Burbank Corporation.  An effect is considered “reasonably foreseeable” if the effect is “substantially likely.”  (Reg. 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  Whether the financial consequences of a governmental decision are substantially likely at the time the decision is made is highly situation-specific.  A financial effect need not be a certainty to be considered reasonably foreseeable.  On the other hand, if an effect is only a mere possibility, it is not reasonably foreseeable. 

A good example of how to determine foreseeability in the indirect setting is set forth in the Thorner Opinion.  In Thorner, a water district was confronted with a decision regarding new water connections for projects in the jurisdiction, and requests for extensions of deadlines for those connections that had already been allocated.  One of the directors had an economic interest in a business that supplied building materials to developers in the jurisdiction.  In the opinion, the Commission held that where the business had no known connection to the project, but may or may not later bid on the project, a financial effect was not reasonably foreseeable.  However, if the business had bid or was preparing to bid on a project with a serious hope of getting the contract, a financial effect was reasonably foreseeable.  

This same general analysis would apply to your situation.  The fact that the funds are limited does not mean every decision to allocate the funds will foresseably affect Burbank Corporation.  However, if Burbank Corporation had applied or was preparing to apply, and the allocation of funds to another entity was substantially likely to result in no funds being available for Burbank Corporation, then the financial effect is considered reasonably foreseeable.  If the reasonably foreseeable effect reaches the applicable thresholds in regulation 18705.3, you may not participate in the decision.

We have not gone on to analyze the latter two steps (step seven is whether the reasonably foreseeable and material financial effect on your economic interests is distinguishable from the effect on the public generally, and step eight is whether you are legally required to participate in the decision).  You have provided no facts to suggest that these final steps apply.

If you have any other questions regarding this matter, please feel free to contact me at 

(916) 322-5660.

Sincerely,

Luisa Menchaca

Assistant General Counsel

By:
John W. Wallace

       
Senior Counsel, Legal Division

�  Please note that the Commission is currently considering various amendments to the conflict-of-interest regulations discussed below.  You may wish to monitor the progress of these amendments on the Commission’s website � HYPERLINK  "http://www.fppc.ca.gov/"�(www.fppc.ca.gov).�


�  Government Code sections 81000 - 91015.  Commission regulations appear at Title 2, sections 18109 - 18996, of the California Code of Regulations. 


� “Commission income” means gross payments received as a result of services rendered as a broker, agent, or other salesperson for a specific sale or similar transaction.  Commission income is received when it is paid or credited.





